





REPORTS 
Or 
CASES ARGUED AND DETERMINED 


IN 


THE SUPREME COURT 


OF 


THE STATE OF LOUISIANA. 





WESTERN DISTRICT. 
NEW-ORLEANS, FEBRUARY, 1838. 





BAILEY & WELLS vs. HICKMAN. Western Dist. 
Oct. 1838. 
APPEAL FROM THE COURT OF THE SIXTH JUDICIAL DISTRICT, FOR THE BAILEY ET AL. 
PARISH OF NATCHITOCHES, THE JUDGE OF THE SEVENTH PRESIDING. v8. 
HICKMAN, 


Where the clerk’s certificate, at the foot of the record, is insufficient to 
show that it contains all the evidence on which the case was tried, and 
there is no statement of facts, the court will not inquire into the facts 
involved. But if the bills of exception enable the court to examine the 
questions of law which arose during the trial, the appeal will be 
maintained. 

In a possessory action, solely as such, patents or title papers are inad- 
missible as evidence; but in a mixed action for the recovery of posses- 
sion, and vindictive damages for a forcible dispossession, they may be 
read to the jury to explain the motive with which the party acted, and 


in mitigation of damages. 


Where B. & W. sue in a mixed action, to recover possession and damages 


for a forcible dispossession, and they allege themselves to be in possession 
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CASES IN THE SUPREME COURT 


as joint owners ; join in the claim for damages and these allegations are 
put in issue by the answer, the court cannot instruct the jury, that if the 
evidence showed that B. had such possession as would entitle him to a 
verdict in a possessory action, and there was no evidence in favor of W., 
they might find for B. and against W. This does not accord with the 
allegations. 

If the answers of the plaintiffs, to certain interrogatories of the defendants, 
on the order of court, were not called for by the interrogatories, they may 


be disregarded by the jury, under instructions from the court. 


This is a mixed action, in which the plaintiffs sue to 
recover the possession of a tract of land, twenty arpents 
front, by forty in depth, on the “ Regolets de bon Dieu,” of 
Red River, in the parish of Natchitoches, to which they 
allege joint ownership and possession, but that the defend- 
ant has taken the possession thereof, and holds the same 
without title. They pray to have the possession of said 
tract of land restored to them, together with ten thousand 
dollars in damages, for the illegal and forcible dispossession 
of the premises. 

The defendant pleaded the general issue, and also the 
prescription of one year, in support of his possession. He 
further avers, that he has made valuable improvements 
worth three thousand dollars, for which he is entitled to be 
paid in case of eviction. He also sets up title to the locus in 
quo, having purchased from the United States, and avers his 
possession in good faith, under a title translative of property, 
and prays to be quieted in his title and possession of the land 
in controversy. 

Upon these pleadings and issues the cause was tried before 
the court and a jury. 

During the trial, several points of law were made, relative 
to the admission of evidence, and the instructions given by 
the court to the jury. Bills of exception were taken to the 
decision of the judge on these controverted points, which are 
stated in the opinion of this court, whichffollows. 

Upon the whole evidence of the case, and under the 


‘instructions of the court, the jury returned a verdict for the 


plaintiff, Bailey, and against Wells ; and judgment was ren- 
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dered thereon, decreeing to Bailey the possession of the land Wesrxnn Disr. 


described in the petition, with fifty dollars in damages and 
costs. The defendant appealed. 


Dunbar, for the plaintiffs. 


This is a possessory action, in which the right and fact of 
possession was tried by a jury. The verdict and judgment 
thereon should not be disturbed, being fully supported by the 
evidence. 

2. The appeal should be dismissed for the insufficiency of 
the clerk’s certificate, which does not show that the record 
contains all the evidence. 


Winn, contra, contended, that the court below erred in 
several matters; and first, in the rejection of the defendant’s 
patents to the land in question, and under which he claims 
to hold it, which were offered in evidence. This is not 
merely a possessory action, but one for damages also. He 
admitted the patents were not admissible as evidence of title 
merely, but to show the motive of the defendant in entering 
on the land, and which should at least be received in mitiga- 
tion of damages. They should have been let go to the jury 
to show that the defendant was a possessor in good faith, 
which ought to exonerate him from any claim for damages. 

2. The plaintiff’s answers to the interrogatories were 
improper, and ought not to have been allowed to go to the 
jury. It was, in fact, permitting him to make out his 
own case. The answers were altogether uncalled for, and 
improper. 

3. The plaintiffs sue as joint owners, and claim possession 
jointly ; therefore, the jury could not legally find in favor of 
one of them, and against the other, under the pleadings. 
Judgment was improperly rendered for Bailey, and the suit 
discontinued as to Wells. It must be for or against both. 
In this respect the court erred in instructing the jury, and 
the judgment should be reversed. 


Dunbar, in reply. The interrogatories were properly 
53 VOL. XII. 





Oct. 1838. 
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vs. 
HICKMAN. 


| 
i 





418 


WEstTERN Dist. 
Oct. 1838, 


BAILEY ET AL, 
v8. 
BICKMAN. 


Where the 
elerk’s  certifi- 
cate at the foot 
of the record, is 
insufficient to 
show that it con- 
tains all the evi- 
dence on which 
the case was tri- 
ed, and there is 
no statement of 
faéts, the court 
will not inquire 
into the facts in- 
volved. 
the bills of ex- 
ception enable 
the court to ex- 
amine the ques- 
tions of law, 
which arose du- 
ring the trial, 
the appeal will 
be maintained. 
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answered, as they related to the title papers, and said nothing 
about them as being owners. It does not appear by the bill 
of exceptions, for what purpose the patents were attempted 
to be introduced in evidence ; and in this respect the bill of 
exceptions is clearly defective. It should have stated for 
what purpose the patents were offered ; not having done so, 
the question of law arising out of the matter cannot be 
examined. 


Bullard, J., delivered the opinion of the court. 


In this case, the plaintiffs sue to recover possession of a 
tract of land, together with damages, for the illegal dispos- 
session by the defendant. They allege, that they had been 
in possession for many years as joint owners, until they were 
forcibly dispossessed by the defendants. They lay their 
damages at ten thousand dollars, for which they claim judg- 
ment as well as for restoration to possession. 

The defendant denies these allegations, and avers, that he 
has been in quiet possession for more than twelve months, 
under a purchase from the United States, and that he holds 
the land in good faith, and has made valuable improvements. 
There was a verdict in favor of one of the plaintiffs, and 
against the other; and from a judgment rendered on said 
verdict, for the possession of the premises, and for damages 
assessed by the jury, the defendant has appealed. 

The appellee has moved to dismiss the appeal, on the 
ground that there is no statement of facts, and that the cer- 
tificate of the clerk is insufficient to show, that all the evi- 
dence upon which the case was tried in the first instance, is 
now before us. We are of opinion, that the certificate is not 
sufficient to enable us to inquire into the matters of fact 
involved in the controversy. But the bill of exceptions in 


But if the record enable us to examine the questions of law, which 


arose during the trial. The appeal is therefore maintained. 

From the first bill of exceptions, which has been brought 
to our notice, it appears, that the defendant offered in evi- 
dence, patents for the land in controversy, which were 
rejected ; and his counsel contended, that although as evi- 
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dence of title, they may have been inadmissible in a posses- 
sory action, yet, they ought to have been read to show the 
motives of the defendant, and in mitigation of damages, in a 
mixed action like the present. On the other hand, it is 
urged, that it does not appear from the bill of exceptions, that 
the patents were offered for any other purpose than to show 
title. It appears to us, that if the title papers in question, 
were admissible, for any purpose under the pleadings, they 
ought to have been read subject to the instruction of the 
court, that they were to be considered by the jury only for 
such purpose. So far as the present action is merely posses- 
sory, it is clear, the patents could not be used as evidence of 
title. But the plaintiffs sue for vindictive damages, for a 
forcible dispossession ; and in mitigation of damages, the 
defendant might well show, that he holds patents for the 
land ; which, although affording no justification for forcibly 
entering on the premises, yet might tend to explain his 
motive, and present his acts in a more favorable light to the 
jury called on to assess the damages. The good faith is 
expressly alleged in the answer, as well as his possession 
under the patents. The court, in our opinion, erred. 

The next bill relates to the charge of the judge to the 
jury. They were instructed, that if the evidence showed 
that Baily had such a possession as would entitle him to a 
verdict in a possessory action, and there was no evidence in 
favor of Wells, they might find for Baily, and against Wells. 

The plaintiffs in their petition, allege themselves to be in 
possession as joint owners, and they join in the claim for 
damages. These allegations are put at issue by the defend- 
ant’s answer, and that was the issue submitted to the jury. 


Damages were claimed for the violation of a right claimed ; 


jointly by the plaintiffs, and it appears to us the court erred 
in charging the jury that either could recover without 
evidence in support of that allegation. 

It is unnecessary to inquire whether the court erred in 
ordering the plaintiffs to answer certain interrogatories 
annexed to the defendant’s answer, because he has not 
appealed, and because he answered on the orders of the 
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WEsTERN Dist. 
Oct. 1858. 


BAILEY ET AL. 
vs. 
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In a possesso* 
ry action, solely 
as such, patents 
or title papers 
are inadmissible 
as evidence; but 
inamixedaction 
for the recovery 
of possession, 
and vindictive 
damages for a 
forcible dispos- 
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may be read to 
the jury, to exe 
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they allege 
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the court cannot 
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that if the evi- 
dence showed 
that B had such 
possession as 
would entitle 
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in favor of W, 
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for B and against 


“W. This does 
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If the answers 
of the plaintiffs 
to certain inter- 
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Wsstenx Dist. court ; and if the answers on the part of the plaintiffs were 
Oct. 1858. not called forgby the interrogatories, they might be disre- 


sisson _— garded by the jury under the instruction of the court. 
V8. 

GILL, 
rogatories ofthe It is, therefore, ordered, adjudged and decreed, that the 
the order of judgment of the District Court be avoided and reversed, the 
court, were not “di } it 7 
couiahee by aoe verdict set aside, and it is further ordered, that the case be 
interrogatories, remanded for a new trial, with instructions not to reject the 


they may be dis- 
regarded by the Patents offered by the defendant, and to abstain from charg- 


jury, under in- ; sar ; i j 
vtrections from 14g the jury as stated in the bill of exceptions above men- 


the court. tioned, and that the appellee pay;the costs of the appeal. 








GIBSON US. GILL. 


APPEAL FROM THE COURT OF THE SIXTH JUDICIAL DISTRICT, FOR THE 
PARISH OF RAPIDES, THE JUDGE THEREOF PRESIDING. 


Where an appeal appears to be taken solely for delay, the judgment 
will be affirmed, with such damages, as the court in its discretion 


may decree, not exceeding ten per cent. 


This is an action to recover the sum of one thousand one 
hundred and eighteen dollars, for the lease of a plantation 
by the plaintiff to the defendant, for the term of one year, 
commencing the Ist of January, 1834. When the lease 
expired, the price remaining unpaid, the plaintiff instituted 
suit, and sequestered the crop. The defendant excepted to 
the sequestration, and prayed that it be dissolved and that 
the suit be dismissed, as having been prematurely brought. 
He then plead a general denial, and set up a claim against 
the plaintiff of five hundred dollars, &c. 

There is no evidence in the record, but judgment was 
rendered against the defendant, and after an unsuccessful 
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attempt to obtain a new trial, on the ground of surprise, he Wssrerx Dist. 
appealed. Oct. 1838. 


GIBSON 
v.8 


Winn, for the plaintiff, prayed that the judgment of the eILt. 
inferior court be affirmed, with ten per cent. damages and 
costs, : 


Barry and Bryce urged a new trial as prayed for, because 
the defendant was taken by surprise, and was, consequently, 
wholly unprepared with his testimony. 


Carleton, J., delivered the opinion of the court. 


This case comes before us without any statement of facts, 
bill of exceptions, or any other matter that will enable us to 
examine it upon its merits. 
The appellee, in his answer, insists that the appeal is 
frivolous and taken merely for delay, and prays that the 
judgment may be affirmed, with ten per centum damages. peal appears to 


i e taken solel 
Code of Practice, art. 907. py rl 


We think with the appellee’s counsel, that the appeal was judgment _ will 
é ‘ be affirmed with 
taken merely for delay ; but as the judgment carries five per such damages as 


iudici i the court in its 
centum from judicial demand, it appears to us, that five per §;°. court ie 


cent. by way of damages, may well answer the purposes of pre ana 
ery ceeding ten per 
Justice. cent. ° ” 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with five per 
centum damages on the amount of said judgment, with 
costs. 
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Waster Dist. NORMENT, CURATOR, ETC. 08. GILL ET UX. 

Oct. 1838. 
= APPEAL FROM THE COURT OF THE SIXTH JUDICIAL DISTRICT FOR THE 
eee SP AL. PARISH OF RAPIDES, THE JUDGE THEREOF PRESIDING. 

GILI. ET UX. 


Where an appeal is evidently taken for delay, and the judgment appealed 
from carries no interest, it will be, affirmed with the maximum of 


damages allowed by law. 


The plaintiff alleges, he is the curator of one James West, 
deceased, who, in his life time, with one Sharpe, his partner, 
(now an absentee) built a gin house, etc., for the defendants, 
worth one thousand dollars, which they refuse to pay, 
although amicably requested to do so. He prays judgment 
for said sum. 

The defendants pleaded a general denial. 

The evidence showed, that Gill admitted he owed plaintiff, 
and said he would compromise it at three hundred and ninety- 
three dollars, but never paid any thing. 

The cause was submitted to a jury, who returned a verdict 
of three hundred and ninety-three dollars for the plaintiff, 
and from judgment rendered thereon, the defendants 
appealed. 


Brewer, for the plaintiff. 


Barry and Bryce, contra. 


Carleton, J., delivered the opinion of the court. 


This case also comes before us without statement of facts, 
bill of exceptions, or other matter enabling the court to revise 
the judgment rendered in the first instance. 

ieee The only feature distinguishing it from that of Gibson vs. 
peal is evidently Gill, just decided, is, that in the latter case the judgment of 


f a ; : 
~o go pend the District Court, carried interest of five per centum from 


ment appealed judicial demand, whereas none was allowed on the judgment 
from carries no : : . ; 
interest, it will now under consideration. We think it a proper case for the 


be affirmed with : : 
the maximum of Maximum of damages allowed by law. Code of Practice, 


damages allow- ‘ 
ed by law. article 907. 
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3 


It is, therefore, ordered, adjudged and decreed, that the Wesrery Disr. 


judgment of the District Court be affirmed, with ten per 
centum damages on the amount of said judgment, with costs. 


VAWTER Us. GILL ET AL. 


APPEAL FROM THE COURT OF THE SIXTH JUDICIAL DISTRICT FOR THE 
PARISH OF RATPIDES, THE JUDGE OF THE DISTRICT PRESIDING, 


Judgment affirmed with five per cent. damages, as it carried five per 
cent. interest. 


This is an action against the maker and endorser of a 
promissory note for eight hundred and sixty-four dollars, 
drawn by William H. Gill, and endorsed by the other two 
defendants in blank. The plaintiff is the holder, and prays 
judgment for the amount of the note in solido, against all 
the defendants. 

The defendants pleaded that the note was given for the 
price of a negro man, named Bob, sold to Gill, who was 
so afflicted with redhibitory diseases, studiously concealed 
from the purchaser, that he is wholly useless, and the consi- 
deration of the note has failed so far as greatly to impair the 
value of the slave. They pray that the suit be dismissed. 

There does not appear to be any evidence in the record, 
on which the case was tried. 

There was judgment against the defendants, for the 
amount of the note sued on, and they appealed. 


Winn, for the plaintiff, prayed the affirmance of the judg- 
ment, with ten per cent. damages, as for a frivolous appeal. 


Barry and Bryce, contra. 


Carleton, J., delivered the opinion of the court. 


Oct. 1838. 


VAWTER 
v8, 
GILL ET AL. 
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Western Dist. ‘This case is not distinguishable in principle from that of 
Oct. 1858. Gibson vs. Gill, in which the decree of the court has just 


~ neyNonp’s Deen pronounced. 
CURATOR 


MAHLE. It is, therefore, ordered, adjudged and decreed, that the 


Pete ony o judgment of the District Court, be affirmed, with five per 
per cent, dama- Centum damages on the amount of the judgment, with 
es, as it carried costs 

ve per cent. in- R 

terest, 








° REYNOLD’S CURATOR US. MAHLE. 


APPEAL FROM THE COURT OF THE SIXTH JUDICIAL DISTRICT, FOR THE 
PARISH OF NATCHITOCHES, THE JUDGE OF THE DISTRICT PRESIDING. 


The Court of Probates for the parish of Rapides, has a clerk, who is 
necessarily the keeper of its records ; and a certificate of the appoint- 
ment of a curator, must be given and certified from the records by the 
clerk, to be received as evidence of such appointment. The certificate 
of the probate judge is insufficient. 

Either party has the right to pray for a jury, at any time before the cause 
is set for trial; and this right cannot be denied, even when it is clear it 


is intended for delay. 


This is an action instituted by Silas Talbert, as curator of 
the vacant succession of Thomas B. Reynolds, deceased, of 
the parish of Rapides, against the defendant, in the parish 
of Natchitoches, for the recovery of one thousand dollars 
with interest, being the first instalment of the price of one 
half of an undivided section of land, sold at the probate sale 
of said succession. 

The defendant first excepted to the plaintiff’s capacity to 
sue, on the ground that he was not curator, as set forth in 
the petition ; and upon the trial, the following certificate of 
the judge of probates for the parish of Rapides, where the 
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succession of Reynolds was opened, was offered in evidence Westen Dist. 


of the plaintiff’s appointment as the curator of said succession. 


“The State of Louisiana, Parish of Rapides.” “Silas 
Talbert, Esq., curator of the vacant succession of Thomas 
B. Reynolds, deceased, having rendered his account of 
administration, for the previous year, on the eighth day 
of November, 1836; his administration was, on that day, 
prolonged for the term of one year, by an order of the Pro- 
bate Court for the parish of Rapides, on his giving bond 
with security, in renewal of the security for his faithful 
administration, and taking the oath required by law ; and 
on which day he filed his bond with sufficient security, and 
took the oath conformably with said order of the court. 
Given under my hand and seal of office, as parish judge, in 
and for the parish of Rapides, this 5th day of May, 1837.” 

(Signed) “ Joun H. Jounson, Parish Judge.” 


This certificate was objected to as insufficient evidence of 
curatorship, because the plaintiff should have proved that he 
had complied with the requisites of the law, in order to make 
him curator by producing the proceedings, advertisements 
and bond, &c. The certificate was received by the court, 
and the defendant’s counsel took his bill of exceptions. 

At this term of the court, the defendant prayed leave to file 
an amended answer praying for a jury, which was refused by 
the court, on the ground, that it would cause delay; the 
array of the jury being challenged and set aside on account 
of irregularity in the mode of drawing the venire, and there 
being no jury for the term; the opinion of the court was 
excepted to. 

Judgment was rendered in favor of the plaintiff, for the 
amount of his claim, and the defendant appealed. 


Sherburne, for the plaintiff, insisted, that the judge of pro- 
bates was competent to give a certificate of the appointment 
of the curator in this case, and that it was full evidence of 
such appointment. 3 Louisiana Reports, 325. 

54 VOL. XI. 


Oct. 1838. 


REYNOLD’S 
CURATOR 
v8. 
MAHLE, 
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Westsrx Dist. 2. The jury was asked for, merely for delay ; the prayer 
Oct. 1858. for trial by jury was not presented until it was known the 
rexnotn’s panel was set aside on a challenge to the array. Under 
.__ these circumstances, the prayer for a jury came too late, and 


vs. 
MAHLE. was correctly refused by the court. 


Winn and Brent, for the defendant, contended, that the 
probate judge was not the keeper of the records of the pro- 
bate court, when a clerk was allowed by law, as is the case 
in the parish of Rapides. The clerk and not the probate 
judge, is competent alone to do all clerical acts, and give 
certified copies from the records of the court. 

2. But neither the clerk or judge can give certificates, as to 
the substance of the records to be read as evidence of what 
is contained in them. This is but secondary evidence, and is 
inadmissible. The clerk must give a certified copy of the 
appointment, to make evidence in this case. 

3. The defendant had the right to call for a trial by jury. 
This right could not be taken from him under any pretence 
whatever. In this case a jury was asked for before the panel 
was set aside, and the jury discharged ; but the right exists 
until the cause is set for trial. Code of Practice, 494-5. 
7 Martin, N. S., 250. 


Martin, J., delivered the opinion of the court. 

The defendant specially denied the curatorship of the 
plaintiff. The latter introduced, as evidence of his appoint- 
ment, a certificate of the judge of probates of the parish of 
Rapides, stating, that the plaintiff having rendered an account 
of his administration, for the first year of his curatorship, it 
had been prolonged for another year, on his giving bond and 

The Court of taking the oath, which he did. A bill of exception was taken 
ri ag to the admission of this certificate in evidence, which was 
ides, hasaclerk, nevertheless received, and the exception overruled. 


who is necessa- . : ‘ 
rily the keeper It appears to us the certificate was improperly admitted. 


le —_—, The Court of Probates for the parish of Rapides, has a clerk 


of the appoint- who is necessarily the keeper of its records. The appoint- 


ment of a curator . ‘ ‘ 
must be given Ment of a curator is essentially a matter of record. He can- 
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not be appointed by parol. Even if the appointment be made WesrznxDisr. 
at chambers, the order must be filed among the records of —_ O. 1858. 
the court, and becomes part of them. When a fact which is nervoxn’s 
a matter of record is denied, the trial can only take place by 9“ °" 
the inspection of the record, if it be the record of the court = AHZE. 

‘ : - wae and _ certified 
before whom the question is pending. Otherwise, by the Sete 
inspection of a copy made and certified by the person who is by the clerk, to 

‘be received .as 
the keeper of the record. evidence of such 
Perhaps the best evidence of the appointment ofa curator, The certificate 
is the letters of curatorship, which establish not only his .— isa 

: ‘ - , a judge is insu 
appointment, but his compliance with the requisites of the sian. 
law, by giving bond and taking the oath. 
There is also a bill of exception to the refusal of the judge 
to permit the amendment of the petition by the addition of a 
prayer for a jury ; the judge considering that a challenge to pither _party 
the array had been sustained, and there was no jury in as the right to 
, : ) pray for a jury 
attendance, the prayer for a jury must be viewed as having at any time be- 
pain ; fore the cause is 
no other object but delay. set for trial, and 
The court in our opinion erred. The Code of Practice this right cannot 
é : : be denied, even 
authorizes the prayer for a jury at any time before the cause when it is clear 


; ; it is intended for 
be set down for trial. Article 494-5. jj . 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be annulled, avoided and 
reversed, and that the case be remanded for a new trial, with 
directions to the court below, not to receive the certificate of 
the parish judge of Rapides, as evidence of curatorship of 
the plaintiff, and to allow the defendant’s prayer for a jury ; 
and that the appellee pay the costs of the appeal. 








WesTERN Dist. 


BABCOCK ET AL. 
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BABCOCK, GARDINER & CO. US. WILLIAMS. 


APPEAL FROM THE COURT OF THE SIXTH JUDICIAL DISTRICT, FOR THE 
PARISH OF RAPIDES, THE JUDGE THEREOF PRESIDING. 


The Supreme Court held, in the case of Lucquet’s Heirs vs. Peirce, 
5 Louisiana Reports, 361, that the supplemental petition of the heirs 
and legal representatives of a deceased plaintiff, (even after issue 
joined,) is in the nature of a revival of the action, rather than an 
amendment ; and before the defendant can be ruled to trial, he must be 
notified by service of the new petition and citation. 

Where one of the co-plaintiffs in a joint action, died after issue joined, the 
suit did not abate as to the others ; and an order to revive it in the name 
of the heirs and legal representatives of the deceased plaintiff being 
made contradictorily with the defendant: Held, that no service of the 
amended petition, and a citation or notice, on the adverse party, is 
necessary ; nor even judgment by default is required, in order to proceed 


to final judgment. 


This is an action against Williams and others, as the 
endorsers and maker of a promissory note. The case was 
before this court at the October term, 1836, holden at 
Alexandria, and remanded, to allow the heirs and legal 
representatives of Henry Babcock, one of the plaintiffs, who, 
it appears, died before judgment in the District Court, to be 
made parties. See 10 Louisiana Reports, 394. 

On the return of the case to the inferior court, and on the 
death of Babcock being suggested, an order was made direct- 
ing the suit to be revived in the names of his heirs and legal 
representatives. On the same day, the 9th of November, 
1836, an amended petition was filed, setting out the names 
of said heirs, &c., and praying judgment on behalf of the 
plaintiffs. Upon this being done at the same term, and 
without any service of the amended petition, or citation on 
the defendants, the court proceeded to judgment on the evi- 
dence offered in the first trial, which being rendered in favor 
of the plaintiffs, the defendant, Williams, appealed. 


Dunbar, for the appellant, assigned for error, on the face 
of the proceedings, Ist., That the judgment was null, because 
that since the death of H. Babcock, one of the plaintiffs, 
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there has been no service of the amended petition of the 
widow and heirs, on the defendant, nor of citation or notice 
of the same to him. 

2. The defendant has been condemned by default, with- 
out having been cited, or judgment taken by default, and 
that, under these circumstances, no regular judgment could 
be given against him. 

3. This court has already determined, that service of an 
amended petition and citation, is necessary in cases like this, 
before the defendant can be required to answer, and be ruled 
to trial. 5 Louisiana Reports, 361. 


Winn, contra. 


Bullard, J., delivered the opinion of the court. 


This case is before us upon an assignment of errors. The 
errors assigned are, that since the death of Henry Babcock, 
one of the plaintiffs, there has been no service of the amended 
petition filed by his widow and heirs, and no citation or 
notice, and that the defendant has been condemned by 
default without such service of citation, and that no regular 
judgment by default was taken against him. 

In order to understand the true state of the question, it is 
necessary to premise, that one of the original plaintiffs died, 
pendente lite, and that the District Court proceeded to judg- 
ment, notwithstanding a suggestion of his death, which was 
brought to its knowledge during the trial. That judgment 
was reversed by this court, on appeal, and the case remanded 
in order to enable the legal representatives of the deceased 
partner to make themselves parties to the suit. Accord- 
ingly, they came forward, and the court having previously 
ordered that the suit be revived in the name of the legal 
representatives of Henry Babcock, presented themselves in 
that character, and joined the other plaintiffs in claiming 
judgment, as prayed for in the original petition. On the fol- 
lowing day, a judgment by default was taken ; but it does 
not appear that any service was made or formal notice of this 
proceeding. The only question, therefore, is, whether the 
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Western Dist. law requires a new citation in such cases, together with a 
Oct. 1838. copy of amended petition, as it has been called in the 

BABCOCK ET aL. argument. 
we. In the case of Licquet’s Heirs vs. Peirce, 5 Louisiana 


WILLIAMS ET AL, i 
The Supreme Reports, 361, upon which the counsel for the appellant 


Court held, in relies, this court held, that the supplemental petition of the 
the case of Lic- = ats : 
quet’s Heirs vs. heirs and representatives of a deceased plaintiff, forms a revi- 


Peirce, 5 Louise : 
jana’ Reports, Val of the action, rather than an amendment, and before the 


a ok defendant can be ruled to trial he must be notified by service 
tion of the heirs of the new petition and citation, or by direct and positive 


and legal repre- : ‘ " a 
sentathres of a Notice to his counsel, (if such would suffice,) in order to 


deceased plain- answer and plead de novo, as the case might require. 
ff, (even after y j 
issue joined,) is That appears to have been a case in which there was but 


in the nature of Hes . 
a revival of the One plaintiff. In the one now before us, one of the co-plain- 


action, rather 4; - ee . : . . sim’ 
than an amend, Uffs in a joint action, died, and the suit did not certainly 


ment; and be- abate as to the others. As to the deceased partner, the suit 
fore the defend- : ‘ : ; 
ant can be ruled Was ordered to be revived in the name of his heirs, and that 


to trial, he must " ian ; i 
be notified by order was made contradictorily with the defendant. When 


none a the heirs, therefore, presented themselves, and assumed that 
new petition an : ; : nee 
citation. quality on the record, it suffices, in our opinion, that the 


be cnanaan opposite party had an opportunity to contest their quality. 


in a joint action, ‘The error in the first case alluded to, consisted in forcing the 
joined, the suit defendant into a trial without giving them an opportunity to 


did not abat ' 
pte ent answer the new allegations. In this, the cause appears to 


— t, have been tried on the original issues, and the same evi- 
name of the dence given on the former trial, was admitted by consent of 


heirs and legal ; ; ; 
ete Hn parties. Having consented to go into a trial, without object- 


of the deceased ; ° ae : 
plaintiff, being 19S to the capacity of the new parties, it appears to us the 
ance — defendant ought not now to complain of the proceedings as 
torily with the 

defendant: Held, erroneous. 

that no service 

of the amended : , 

petition, and a It is, therefore, ordered, adjudged and decreed, that the 


itati tice . nape m, , 
on the adverse judgment of the District Court be affirmed, with costs. 


party is necessa- ° 
ry; nor even 
mn by de- 
aultis required, 
in order to pro- 
ceed to nal 
judgment. 























OF THE STATE OF LOUISIANA. 
BABCOCK, GARDINER & CO. v8. WELLS ET AL. 


APPEAL FROM THE COURT OF THE SIXTH JUDICIAL DISTRICT, 
PARISH OF RAPIDES, THE JUDGE THEREOF PRESIDING. 


FOR THE 


On the death of one of the co-plaintiffs after issue joined, and an order 
being made contradictorily with defendants, to revive the suit in the 
name of the heirs and legal representatives of the deceased plaintiff, so 
far as his interest was concerned: Held, that service of the amended 
petition and citations, or notice on the defendants, are unnecessary ; and 


no judgment by default is required to be taken. 


This is an action by the plaintiffs’ suing as a commercial 
firm, and after issue joined, one of them died. An order 
was made and the case remanded from this court, with 
directions to the court below not to proceed to trial, until the 
representatives of the deceased plaintiff, (Babcock,) should 
be made parties to the suit. See 10 Louisiana Reporis, 397. 

On the return of the case to the District Court, an 
amended petition was filed, setting forth the names of the 
heirs and legal representatives of Babcock, and the court pro- 
ceeded to final judgment, without any further service of the 
amended petitions citation or notice to the defendants, 
Judgment being for the plaintiffs, the defendants appealed 
and assigned for error, the want of service of the amended 
petition and citation ; and that judgment by default was not 
taken. 


Dunbar, for the appellants, cited 5 Louisiana Reports, 361, 
in support of this case. 


Winn, contra. 


Bullard, J., delivered the opinion of the court. 


This case cannot be distinguished from that of the same 
plaintiffs vs. Williams, decided at the present term ; and for 
the reasons given in the opinion of the court therein 
pronounced, the same judgment must follow. 


it is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 


431 


Western Dist. 
Oct. 1838. . 





BABCOCK ET AL. 
v8. 
WELLS ET AL. 


On the death 
of one of the co- 
plaintiffs, after 
issue joined, and 
an order being 
made contradic- 
torily with de- 
fendants, to re= 
vive the suit in 
the name of the 
heirs and legal 
representatives 
of the deceased 
plaintiff, so far 
as his interest 
was concerned : 
Held, that ser- 
vice of the amen- 
ded petition and 
citation, or no- 
tice on the de- 
fendants, are un- 
necessary ; and 
no judgment by 
default is requir- 
ed to be taken. 
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LECKIE US. CRAIN ET AL. 


APPEAL FROM THE COURT OF THE SIXTH JUDICIAL DISTRICT, FOR THE 
PARISH OF RAPIDES, THE JUDGE OF THE DISTRICT PRESIDING. 


The absence of a witness from the court house, but who is in town, and not 
in a situation to testify at the time he is called, furnishes sufficient 
grounds to postpone the trial until the next day, without any other 


showing by the party wanting his testimony. 


The disappointment of a party in being deprived of the testimony he 
wanted, by the misconduct of a witness at the trial, presents good 


grounds for a new trial. 


This is a petitory action, in which the plaintiff claims title 
to lot No. 2, in square No. 12, in the town of Alexandria, 
and alleges that the defendants, Crain and Hunter, have 
taken possession and set up title thereto. He prays that he 
be decreed the true owner of said lot, together with all the 
buildings thereon, and five hundred dollars in damages, and 
that he have the possession of the same. 

The defendants pleaded a general denial, and further 
averred, that they purchased the lot in question of one R. T. 
Gibson, whom they call in warranty. 

Upon these pleadings and issues the cause was tried before 
the court and a jury. 

In the course of the trial the defendants called as a witness 
in their behalf, the parish surveyor, who, not answering 
although in town, the sheriff went after him. He returned 
soon and reported that the witness was not in a fit state to 
enter the court house. The counsel of the defendants 
moved the court for an attachment which was refused, the 
court being of opinion that the witness was not in a proper 
state to give evidence. 

The counsel for the defendants then moved the court to 
postpone the further trial of the cause, until morning by 
which time the witness might be able to give testimony ; 
this being at night when candles were lit, which motion the 
court also refused, considering that a proper showing ought 
to have been made before the trial was gone into ; to which 
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opinions of the court the defendants’ counsel took a bill of Wesrznx Dist. 


exceptions. Oct. 1838, 
The jury returned a verdict for the plaintiff, giving him ~ jrcxr 
the lot and improvements as he claimed, and two hundred bap 


i CRAIN ET AL, 
and seventy dollars in damages. 


The defendants moved for a new trial on several grounds, 
which was refused, and from judgment rendered, confirming 
the verdict, they appealed. 





Dunbar, for the plaintiff. The verdict and judgment is 
supported by the evidence, and should be affirmed. There 
is no other question in this case except what arises on the 
motion for a new trial. This was properly refused, as there 
was no legal or proper showing that the witness could not be 
had, or that due diligence had been used to procure his testi- 
mony. It is unnecessary now to remand the cause because 
the witness is dead, and another trial cannot alter the case. 

2. It is as necessary for the party to show by affidavit, in a ° 
case like this, that the witness was not placed in a condition 
which prevented him from testifying by his procurement, as 
to show he was not absent from the same cause. 


Winn, for the defendant, insisted, that the evidence and 
titles produced, did not support the judgment, which, on this 
ground, ought to be reversed. 

2. But the refusal of the judge a quo to postpone the trial 
until the next day, to enable the party to obtain the testimony 
of his witness, is sufficient ground to remand the cause for 
a new trial. The law does not require an affidavit to post- 
pone a cause to procure the attendance of a witness, when 
he has been summoned. Code of Practice, article 471. 


Martin, J., delivered the opinion of the court. 


The defendants pray that this case be remanded for a 
new trial. It appears that one of the defendants’ witnesses 
being in town during the trial, the sheriff was sent to bring 
him into court, but returned and reported that the witness 
was not in a situation to be sworn. On.this an attachment 
55 VOL. XII. 
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was applied for and refused. It being after candle-light, the 
counsel for the defendants prayed that the case be adjourned 
until morning, when it was expected the witness would be 
in a condition to testify. This was also refused. The trial 
proceeded, notwithstanding a bill of exceptions was taken to 
the opinion of the court, refusing the adjournment. A ver- 
dict was given against the defendants, who vainly attempted 
to have it set aside on the ground of surprise, and from judg- 
ment rendered thereon, they have appealed. 

It is contended, on the part of the appellee, that the 
District Court did not err, because it was not shown by affi- 
davit, that due diligence had been used, and that the situ- 
ation of the witness was not occasioned by the procurement 
ef the party, who wanted his testimony. This certainly 
would have been required if a continuance or postponement 
of the trial to another term had been asked. In such a case 
the difference is great, from a request to adjourn a trial from 
candle-light until the next morning. 

It appears to us the appellants used proper diligence. The 
witness was in town, and they took the proper means to | 
have him brought into court. They could not have been | 
much benefited by the delay, since the trial, most probably, 
would have terminated before noon the next day. 

It is further urged, that the witness is now dead, and the 
remanding of the case will not afford the appellants the 
opportunity of availing themselves of his testimony ; but it 
will give them the means of procuring the testimony of 
other witnesses, which may not have been at hand when 
they discovered the inability of the witness they had relied 
on. It appears to us upon the whole, that the ends of jus- 
tice would have been better promoted by granting, than 
refusing the appellant’s request. 

The disappointment of the appellants in being deprived of 
the testimony they wanted, presented a ground for a new 
trial, which, in our opinion, ought not to have been dis- 
regarded. 





It is, therefore, ordered, adjudged and decreed, that the 
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judgment of {the District Court be annulled, avoided and Wesrznx Disr. 
reversed ; the verdict set aside, and the case remanded for a —_ Oct. 1858. 


———————— 


new trial, the appellee paying the costs of the appeal. - u‘powalD 
. my ADM’R. 


M‘DONALD Us. LEE’S ADMINISTRATOR. 
APPEAL FROM THE COURT OF PROBATES, FOR THE PARISH OF CONCORDIA. 


A note made payable on a particular day, without defalcation, is entitled to 


the usual days of grace, before it is protested for non-payment. 


The words “ without defalcation,” in a note, imply that it is to be paid to 
the holder without any diminution, or claim to set-off, or otherwise, by 


the maker and endorser. 


This is an action on the following promissory note, in 
which the plaintiff seeks to recover the amount from the 
endorser’s estate. 
© $9,677 32. “Rodney, May Sth, 1835. 

“On the fifth day of November, 1837, I promise to pay 
to the order of Charles S. Lee, nine thousand six hundred 
and seventy-seven 32-100 dollars, without defalcation, for value 
received, payable at the Agricultural Bank, at Natchez, 
Mississippi. SAMUEL A. MASON.” 

Endorsed, “Cuarwes S. Let.” 

*“THos. McDonatp.” 


When this note became due it was presented at Bank for 
payment, and duly protested on the 8th day of November, 
1835, for non-payment, and notice thereof given to the 
endorser. 

This suit is instituted against the administrator of the 
endorser, and the defence is, that payment of the note was 
not demanded on the 5th of November, when it became due, 
as it was payable then without defalcation; but that three 
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Wesrzrx Distr. days of grace were allowed, contrary to the tenor of the 
Oct. 1858. obligation, by which the endorser is discharged. 
icine There was judgment for the plaintiff, and the defendant 
ip appealed. 


LEE’S ADM’R. 





Stacy, for the appellant, contended, that the note sued on, 
was made payable on a particular day without defalcation, and 
should have been presented for payment, and protested on 
that day, and notice given to the endorser, in order to make 
him liable. But the protest shows that a demand was not 
made on the day the note was absolutely payable, and not 


until three days after. This delay exonerates the endorser. 
Kenner et al. vs. their Creditors, 8 Martin, N. S. 36. 


7 Martin, 460. 
O. N. Ogden, contra. 


Martin, J., delivered the opinion of the court. 


The defendant, administrator of the estate of Charles 8. 
Lee, is appellant from a judgment, by which the plaintiff has 
recovered the amount of a promissory note, endorsed by Lee, 
and complains that. the judgment is erroneous, because the 
protest was not made, and notice given to the endorser in 
due time. 

The protest was made at the close of the third day after 
that mentioned in the note, as the one on which it was made 
payable. Notice was given immediately after the protest ; 
in other words, the usual days of grace were allowed. 

His counsel has contended, that as the note was expressly 

A note made i i : 3 

payable on a promised to be paid without defalcation, the protest ought to 
er ae have been made on the very day stated in the note, and 
tion, is entitled notice given thereof on the following day; and that the 
to the usual days : : 

of grace, before expression used, was intended to exclude any postpenement 
it is protested elon af shied sal ‘ 

fornon payment. OF delay of payment, which might otherwise have been 

claimed. 

According to the definition given by Johnson, the word 
defalcation means, “ diminution, abatement, excision of any 
part of a customary allowance.” He derives the verb 
“ defalcate” from the Latin defalco,—* I mow or cut off with 


a scythe.” 
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On the establishment of banks in the several states of the Wesrrnx Dist. 
union, after the peace of 1783, these institutions required the __+#. 1858. 
insertion of the words “ without defalcation,” in notes BASS 
offered to them, evidently with the view to cause the makers, oy. 
to renounce any claim, by set off or otherwise. The note in ‘he words 
this case, is made payable at a bank in Natchez, in the state fh - 
of Mississippi, and we understand, that by a law of that state, imply, that it is 
promissory notes are, in the hands of endorsers, subject to pt gat te 
set-ofls or any other defence, which may be made against a 
the maker, in the same manner as in this state, when or otherwise, by 

. the maker and 
endorsed after maturity. enemas. 

The words “ without defalcation,” appear in the state of 
Mississippi, to be intended as precluding the maker of the 
note, from availing himself of the plea of set off. 

According to the construction urged by the appellant’s 
counsel, the words “ without defalcation,” signify, with the 
defalcation or cutting off the days of grace. 


It appears to us the Court of Probates did not err. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment be affirmed with costs. 








BASS vs. BARTON. 
APPEAL FROM THE COURT OF PROBATES FOR THE PARISH OF CARROLL. 


The provisions of article 900 of the Code of Practice, relates to cases in 
which the appellant seeks to obtain from the judge, a statement of facts, 
or his signature to bills of exception, and net to applications for time, and 


a mandamus to the judge a quo to complete the record. 


At any time before or at the argument of the cause, the appellant may 
obtain further time, and a mandamus to the judge a quo, to complete and 


bring up the record. Time is given until the next term, to complete and 
file the record. 
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In this case an appeal was granted, returnable to the 
October term, 1837, of this court. The record was made 
out with a certificate, in the name of the probate judge, 
appended to it, that it “ contained a copy of all the docu- 
ments on file, a transcript of all the proceedings had, and all 
the testimony adduced in the cause,” but the signature of 
the judge was omitted. This transcript was regularly filed 
on the 2d October, 1837, being the first day of the term. 
The court was opened on three several days of this term, 
but no business done, and it adjourned over to the next year. 

Now, on the 2d day of the October term, 1838, an affida- 
vit and motion is filed, praying for an extension of the return 
day of said appeal, until the Ist Monday in October, 1839, 
and that a writ of mandamus, be awarded to the probate 
judge of the parish of Carroll, commanding him to make 
out and certify a true and correct record of the appeal. 

Selby, for the defendant and appellee, filed a motion on 
the 2d day of the October term, 1837, to dismiss this case 
for want of the certificate of the probate judge, and insisted 
on its dismissal. 


Stacey, for the appellant, contended, that the party had a 
right at any time before the argument of the cause, to make 
a motion for time to complete the record ; and now moved 
for a mandamus to the probate judge, to complete and sign 
the certificate at the foot of the record, and for time, until 
the next term to bring it up and file it. He cited Code of 
Practice, article §98. 


Selby, contra. 


Bullard, J., delivered the opinion of the court. 

The appellee moved the court to dismiss the appeal in this 
case, by written motion, filed by the clerk on the second day 
of the last term. That motion was not acted upon, because 
no business was transacted at that term. On the second day 
of the present term, the appellant moved for further time to 
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bring up the transcript, and for a mandamus addressed to the Wzsrenx Dist. 
judge, commanding him to certify the record. The defect is Oct. 1838. 
apparent, the file of papers purporting to be a transcript, is grarronp 
without the signature of the judge. ssid 
This motion on the part of the appellant is opposed, O08 The prov 
the ground, that according to article 900 of the Code of sions of the 


900th article of , 


Practice, it should have been made on the first day of the theCode of Prac- 


term. We are of opinion, that that article relates only to — — 


cases in which the party wishing to appeal, seeks the aid of the appellant 
eks to obtain 
this court, to obtain from the judge a statement of facts, or from the judgea 


f 
his signature to bills of exceptions, taken during the trial ggg ME 


below, and not to a case like the present, where the only nature to bills of 
; . ‘ Y exception, and 
object is to obtain a certified copy of the record and proceed- not to applica- 


: ‘ ‘ , t for t 
ings. . Article 898, gives to the appellant a right to havea — oe 


: ; ; “i ee to the judge aque 
defect in the transcript corrected, even if the defect should {° connate Wh 


be discovered at the time of the argument. Nothing shows record. 


that the defect in this case, is attributable to the fault of the , At any time 
before or at the 


appellant. argument of the 
= cause, the appel- 
lant may obtain 

. Souuel : . = +, - further time,anG 

The motion to dismiss, is therefore, overruled, and it is |“ Vndamus te 


ordered, that time be given to the appellant until the next pei Late a 
. . *, o complete an 

term of the court, to bring up a transcript ; and it is further bring = the re- 

ordered, that a mandamus issue, commanding the judge of pt eum 


the Court of Probates for the parish of Carroll, to certify the next. term to 
4 complete and 
same according to law. file the record. 


STAFFORD US. STAFFORD ET AL. 


APPEAL FROM THE COURT OF PROBATES, FOR THE PARISH OF RAPIDES. 


The declaration made by the notary in a will, that it “was written as 
dictated by the testator,” may as well precede the dispositions as to 
follow them at the close of the instrument. Either would be sufficient. 









































440 


WEsTERN Dist. 


Oct. 1838. 


STAFFORD 
v8. 
STAFFORD ET AL, 





CASES IN THE SUPREME COURT 


It is sufficient for the validity of a will, that it is signed by another person 
for the testator, in his presence and that of the witnesses, if it is declared 
that the testator is unable to sign from any physical cause as 
rheumatism, debility by sickness, &c. The disability may be declared 


by the notary, without a declaration from the testator. 


This is an action of partition, provoked by J. S. Stafford, 
one of the heirs of Le Roy Stafford, deceased, by a former 
marriage, against the widow and heirs of the last marriage, 
in which a partition by licitation of the estate of the deceased 
is prayed for, contradictorily with the executor under the 
will, and the said widow and heirs. 

The widow set up grounds of nullity against the last will 
and testament of her late husband: 1. Because, the notary 
did not write the will as it was dictated. 

2. The testator did not sign the said will; nor does the 
will upon its face show that the testator declared that he 
knew not how to sign, or that he was unable to sign. 

3. Because, express mention is not made in the act, that 
the will was dictated, and written as dictated; read and 
signed at one time, without interruption, and without turning 
aside to other acts. 

4, That the said will is void, because, it disposes of effects 
which were the joint property of this respondent and the tes- 
tator, and which the testator had no legal right to dispose of 
by will. 

She, therefore, prays, that the said will may be set aside 
and annulled, and that the executor’s authority may be 
revoked, and a curator appointed toadminister, said estate, &c. 

In an amended answer, the widow, for herself and the 
heirs by her marriage with the testator, allege for additional 
nullities in the will. 

1. The testator should have signed the instrument him- 
self, or made his mark. One of the witnesses could not sign 
for him. 

2. The testament is not properly dated ; the day and year 
are improperly expressed in figures, when they should have 
been writien, &c. 

3. There were not the requisite number of witnesses to the 
will. 
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4. It has not been regularly probated ; in fine, it is not WzsrzawDisr. 
clothed with the formalities of law. She renews her prayer 2% 1888. 
for the annulment of the will, and that a partition be made —_srarroup 
according to law, &c. poe Se, 

The notary states, that he repaired to the house of Le Roy 
Stafford, &c., when at his request and at his dictation, the 
following instrument was written by the notary, and dictated 
by the said L. S. to be his last will and testament, revoking » 
all former wills and testaments made by him. 

The formalities of the will are fully stated and set out in 
the opinion of this court. 

This will was duly admitted to probate. The probate 
judge decided that the will was good and valid in law asa 
nuncupative testament by public act. That a partition of 
the estate of the late L. Stafford take place in conformity to 
the provisions of said will, between the widow and heirs and 
legatees, who are parties, and that the said parties be 
referred to a notary to make such partition accordingly. 

From this decree, the widow, for herself and minor 
children, appealed. 


Barry, for the appellant. 


Dunbar, contra. 


Carleton, J., delivered the opinion of the court. 


The controversy in this case is made to turn upon the 
validity of the nuncupative will of Le Roy Stafford, deceased, 
made by public act, which the defendants allege to be void, 
for various causes of nullity. Two only of which, it becomes 
necessary for us to notice : 

Ist. Because, the notary did not write the will as it was 
dictated by the testator. 

2d. Because, the testator did not sign the will, nor does it 
upon its face show, that the testator declared he knew not 
how, or was not able to sign. The judge of the Court of 
Probates thought the will good and valid in law, and decreed 
accordingly. The defendants appealed. 

56 VOL. XII. 














442 . CASES IN THE SUPREME COURT 


Westrrx Dist. Fhe commencement of the will is in the following words : 





Gra. 0038. “State of Louisiana, Parish of Rapides. 
enesene, “Be it known, that I, W. B. Pearce, notary public, in and 
starroan xrar, 0F the parish and state aforesaid, repaired to the house of 


Mr. Le Roy Stafford, inhabitant of the said parish of Rapides, 
state of Louisiana ; when at his request and at his dictation, 
the following instrument was written by me, and declared 


by the said Le Roy Stafford to be his last will and testa- 


ment.” 

After setting out the dispositions of the testator, the notary 
declares : 

“In testimony whereof, the said Stafford has caused his 
name to be signed hereto by L. A. Robert, he not being able 
from present debility, an effect of repeated attacks of rheu- 
matics in the right hand and wrist, in presence of Jesse D. 
Wright, L. A. Robert, and Joseph J. Robert, witnesses, resid- 
ing in this Parish ; and we, the said notary, after having read 
the same in an audible voice, in the presence of the testator 
and the said witnesses, without interruption, and without 
turning aside to other acts, this 10th day of January, A. D. 


1835.” 
LE ROY STAFFORD, by L. .4. Robert. 
Witnesses : 
Josepy J. Rosert, 


L. A. Rosert, 
J. D. Wrigurt. 
Done and passed before me, W. B. PEARCE, notary public. 


The counsel for the defendants, insist, that the will could 
not have been dictated by the testator, inasmuch as it is so 
declared in the commencement of the instrument, and not 
after the dispositions were made ; that is to say, the notary 
erred in declaring that it was dictated before the dictation 
could have taken place. 


We cannot assent to this reasoning, for no matter in what 
The declara- 


tion made by the part of the will, the notary declared he wrote it from the dic- 


— = tation of the testator ; it may, nevertheless, be true, that he 
wittinn ie wrote it as dictated. Toullier, in treating of this very sub- 
late the tes- . . ° , . . 

msn may as ject, says: ‘*.u reste, il west pas nécessaire que la mention 
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que la testament a éle écrit par le notaire, se trowwe & la fin de 


Pacte ; il suffit quelle se trouve au commencement, ainsi que la 


décidé un arrét. La Cour de Cassation, du 26 juillet, 1808. 
Touillier, vol. 10, page 149, No. 425. It is unnecessary to 
multiply authorities upon a point too plain to admit of a doubt. 

2d. The counsel for the appellants, also contends, that as 
the testator did not sign the will, his declaration of the cause 
of his inability should have been expressly mentioned by the 
notary, and cites article 1572 of the code, which declares : 
“This testament must be signed by the testator. If he 
declares that he knows not how, or is not able to sign, 
express menticn of his declaration, as also of the cause that 
hinders him from signing, must be made in the act.” 

The clause of this article, upon which reliance is had, is 
disconnected by the conjunction or: so that if the testator 
declare, that he knows not how to sign, this declaration must 
be made by the notary, for whether he knows how to 
sign his name or not, is best known to himself; but any 
physical disability that prevents him from signing, may be 
well stated by the notary, without any declaration having 
proceeded from the testator. 

This construction of the code is justified by the interpre- 
tation given to a similar law in France, by a distinguished 
jurist of that country. 

“ La mention que le testateur a signé le testament, et la 
declaration faite ensuite par le notaire que, attendue une faiblesse 
survenue au testateur, celuici wa pu signer offre qwune contra- 
diction apparente, et ne vicie point le testament Pensemble de Pacte 
présente avec vérilé ce qui s'est passé savoir, que le testateur avait, 
sur la demande du notaire, déclairé qwil signerait, croyant 
pouvoir le faire, mais qwil ne la pu ensuite.” 

Upon the whole, it does not appear to us, there is any error 
in the decree of the court below. 


It is, therefore, ordered, adjudged, and decreed, that the 
judgment of the Court of Probates be affirmed with costs, 
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well precede the 
dispositions, as 
to follow them at 
the the close of 
the instrument. 
Either would be 

sufficient. 


It is sufficient 
for the validity 
of a will, that it 
is signed by ano- 
ther person for 
the testator, in 
his presence and 
that of the wit- 
nesses, if it is 
declared that the 
testator is una- 
ble to sign from 
any physiacl 
cause as rheu- 
matism, debility 
by sickness, etc. 
The disability 
may be declared 
by the notary, 
without any de- 
claration from 
the testator. 
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WEsTERN Dist. MECHANICS’ AND TRADERS’ BANK US. PRESCOTT. 
Oct, 1838. 
APPEAL FROM THE COURT OF THE NINTH JUDICIAL DISTRICT, FOR THE 
PARISH OF CARROLL, THE JUDGE THEREOF PRESIDING. 


MECHANICS’ AND 
TRADERS’ BANK 
v8. 
| — Corporations are not absolutely bound, literally, to use the name and style 
given them in their acts of incorporation. A slight alteration in stating 
the name, is unimportant, if there be no possibility of mistaking the 


identity of the corporation suing. 


This is an action against the defendant, as the maker of a 

promissory note. The defendant admitted his signature, and 
pleaded a general denial ; and by way of exception alleged, 
that the bank was not authorized to sue in the style and 
manner it had done. 
In the petition, the plaintiff is stated to be “ The President, 
i Directors, and Company of the Mechanics’ and Traders? 
i Bank of New-Orleans.” In the charter of the bank, it is 
i styled, “ The Mechanics’ and Traders’ Bank of New-Or- 
leans,” and in that name alone, it is to “ sue and be sued, 
etc.” The court overruled the exception, and gave judg- 
i ment for the plaintiffs, from which the defendant appealed. 














| Dunlap, for the plaintiff. 
Selby, contra. 


Martin, J., delivered the opinion of the court. 


} The defendants and appellants seek the reversal of the 
judgment, on the ground, that the court below erroneously 
overruled their exception to the petition, in which the plain- 
tiff sues by the name and style of “ The President, Directors, 
and Company of the Mechanics’ and Traders’ Bank of New- 
Orleans, in violation of the 423d article of the Louisiana 
Code, which provides, that corporations shall sue by the 
name and style given them in their respective charters: the 
name and style given to the plaintiff in the act of incorpora- 
tion, being the “ Mechanics’ and Traders’ Bank of New- 
} Orleans.” 
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It does not appear to us that the exception was erroneously Wssrzan Disr. 
overruled. The article of the code cited, does not absolutely , 1838. 
require, that corporations should literally use the name and ximsaz’s _ 
style given them by the legislature, but tolerates a slight 47™~srmaTB 
alteration in the name as unimportant. DUNN’S HEIRS. 

In the present case, the deviation is slight and unimportant, 
since it does not allow the possibility of a mistake, in ascer- 
taining the identity of the corporation sying. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 














KIMBALL’S ADMINISTRATOR US. DUNN’S HEIRS. 


APPEAL FROM THE COURT OF PKOBATES FOR THE PARISH OF NATCHI- 
TOCHES. 


The residence of an appellee may be shown, aliunde, by affidavit offered in 
the Supreme Court, to be in another state, and service of the process of 
appeal on his attorney will be good, notwithstanding he states in his 


original petition that “ he is a resident” of the state. 


In making service of petition and citation of appeal on the attorney of the 
appellee, the sheriff need not state the name, age and condition of the 
person he left them with at the attorney’s domicil. It is only necessary 
to return, that he left them at his domicil. 

The sheriff’s return is not required to state, that copies of citation and 
petition of appeal were left at the usual domicil of the appellee, when it 


is not shown he had several domicils. 


A curator ad hoc must be appointed to minors, or other persons intended to 
be sued, and who are without a curator ad litis, or who are absent and 
not represented in the state. 

A reasonable time will be allowed for the return of a commission sent to a 
distant parish to take evidence; in a court of probates, sitting monthly, 
a continuance should be granted with more facility than in a district 


court which only sits semi-annually. 
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Westrrx Dist. This is an action instituted by the administrator of Jona- 
Oct. 1838. than R. Kimball, deceased, to recover from the heirs of John 

~ xmeatz’s R. Dunn, Esq., deceased, the amount of moneys collected 
ae e® by him, as the attorney of Kimball’s succession, and not 
puxn’s uzirs. paid over. The heirs of Dunn all reside out of the state, and 
suit was instituted against Carr and Campbell, attorneys at 

law, residing in Natchitoches, as the attorneys in fact, of 

Dann’s heirs. Three of the heirs were admitted to be 

minors, and a curator ad hoc was prayed for to represent 

them, and accordingly appointed. Judgment was then 

prayed against the attorneys in fact in that capacity, for the 

sum of two thousand nine hundred and five dollars, the 

amount alleged to be due by Dunn to the estate of Kimball. 

Service of the petition was accepted by Carr and Camp- 
bell, attorneys in fact of the heirs of Dunn. Suit was com- 
menced, service accepted, and judgment by default entered, 
all at the November term, 1837, of the Probate Court. On 
the next day, the suit was continued by consent. 

At a subsequent term, to wit, 22d January, 1838, the 
judgment by default was set aside ; an answer filed to the 

* merits, and an order made for leave to take testimony gene- 
rally, with a peremptory rule to try the case at the next term, 
to which it was continued. 

The attorneys, who are made defendants, pleaded the 
general issue, and set up a demand against the plaintiff in 
compensation and reconvention, amounting to three thousand 
two hundred and fifty-two dollars, according to an account 
annexed, for which they pray judgment. 

, On the same day an affidavit was filed and a commission 
asked for to take the testimony of a Mr. White, in New- 
Orleans. 

At the February term of the court, an order was made, 
appointing Carr and Campbell curators ad hoc, to represent, 
in that capacity, the minor heirs of Dunn, and due service 
thereof made on them. 

At the March term, the cause was called for trial. The 
defendants objected to going into the trial, on the ground, 
that the delay allowed foi answering had not elapsed ; 
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whereupon the counsel for the plaintiff moved to rescind the WssrrnxDrsr. 
order appointing the curators ad hoc, which motion was _[t 1858. 
opposed by the defendants’ counsel, because it was necessary = xrmpatt’s 
that the minor heirs should be represented, inasmuch as they 4P™™STRATOR 
had a plea in reconvention pending ; but the court sustained DUNN’s HEIRs. 
the motion and revoked the order, to which the defendants’ 





‘ counsel excepted. 
At the same time the defendants moved for a continuance, 
on the ground, that a commission, which had issued in Feb- 


ruary, and sent to one of the associate judges in New- 
Orleans, to take the testimony of White, had not been 
returned ; but the court refused the motion, on the ground, 
that it did not appear that proper diligence had been used, 
to which refusal the defendants took their bill of exceptions. 

The clerk’s testimony was taken on this motion, to show 
the diligence used, in which he states, that the commission 
was taken out the 12th February, and after regular service 
on the adverse party, and three days delay allowed to pro- 
pound interrogatories, it was sealed up and sent by a steam- 
boat, directed to the Hon. O. P. Jackson, in New-Orleans, 
about the 20th February. This was done at the request of 
one of the counsel of the defendants, in order to expedite the 
execution and return of the commission, the steamboat going 
and returning quicker than the mails. It was also shown, 
that the commission came speedily to the judge’s hands, but 
had not been returned when the case was called for trial. 

On the merits, and after hearing the evidence adduced by 
the parties, the probate judge rendered judgment for the 
plaintiff in the sum of ten hundred and twenty-six dollars, 
from which the defendants appealed. 

Service of the appeal was made on one of the attorneys of 
the appellee, “by leaving copies of the petition and citation 
at his domicil, with his wife ;” and an affidavit offered in this 
court, of a disinterested person, to show that the appellee 
resided out of the state. 





Morse and Roysdon, for the plaintiff, moved to dismiss the 
appeal, because the sheriff’s return stated the service was 
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made by serving “a copy of the petition and citation upor 
the wife of P. A. Morse, attorney for the plaintiff, at his 
domicil, personally,” when by law service of the petition and 
citation in appeal, should have been made personally on the 
appellee, as he states in his petition that he is “ of the city of 
New-Orleans,” in this state. Code of Practice, article 582. 

2. The sheriff’s return does not state the name of the 
person with whom copies were left, only that it was the wife 
of the attorney. 

3. The service is bad, because the return states that a 
copy was left at the domicil of the attorney, without stating it 
to be his usual domicil. 

4, No affidavit can be received of the non-residence of the 
appellee ; and it would be contradicting the record to receive 
it, inasmuch as he states in his petition that he “ is of New- 
Orleans” in this state. Code of Practice, article 189, 201, 
582, 584. 4 Martin, N. S., 238. 5 Ibid. 427. 6 Ibid., 
309. 8 Ibid., 282. 6 Louisiana Reports, 138. 

5. On the merits, the judgment is fully sustained by the 
evidence, and should be affirmed. 


Sherburne, for the defendants, stated, that service of the 
petition and citation of appeal was properly made on the 
attorney of the appellee, by leaving copies at his domicil, 
when it is shown by the affidavit of Curtis, filed in this court, 
that the appellee resides in Mississippi. Code of Practice, 582. 

2. The defendant’s motion for a continuance was impro- 
perly overruled at the trial, and the cause should, therefore, 
be remanded. The case was not, in fact, ready for trial. 


Martin, J., delivered the opinion of the court. 

The dismissal of the appeal is prayed for, on a suggestion, 
that the appellee, as it appears from the record, is a resident 
of New-Orleans, and the citation and petition of appeal has 


been served on his attorney. 
2. That the sheriff’s return does not state the name of the 


person with whom the copies of the petition and citation 
were left. 
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3. That the return states the copies were left at the Wesrenn Disr. 


domicil of the attorney, without stating it to be his usual Ot: 1858: 
domicil. KIMBALL’S 
I. The residence of the appellee may be proved aliunde, “7 "*7™ 


than by his own statement in the petition. The appellant Pe*%’s m=rns. 


has filed the affidavit of an indifferent person, stating that the aa pos 


appellee resides in the state of Mississippi. In such a case ™ay be oo 
the service may be well made on his attorney. davit offered in 


, / , tl S 2 
II. The article 582 of the Code of Practice, directs) the i ‘ote 


. oye Soi -another state 
service of petition and citation of appeal, to be made on the en eer 


attorney, by delivering him copies, or leaving them at his the won of 
a . oe . . a appeal on hisat- 
usual domicil, without requiring, as is done in petitions and ps will be 


citations in original suits, that the sheriff should state the SS 
names of the person, &c., to whom he delivers them. states in his ori- 

Ill. When the sheriff’s return states, that copies have nsinene 
been left at the domicil of the party, it may be shown that = —— 
he had two domicils and the copies were not left at the wsual In making ser- 
one. The presumption, however, is, that.a man has not be pol omg: 


several domicils. Ag it is not alleged in this case, that the prea! on theat- 
torney of the ap- 


attorney had several domicils, it was useless to add, that pellee, the she~- 


x iff need not 
copies were left at his usual one. state the name, 


The appeal must, therefore, be sustained. age, and condi 

5 ; : : tion of the per- 

Our attention is first drawn to a bill of exception taken by sou he left them 
«is seg with at the attor- 

the appellants, to the rescission of an order appointing cura- ney’s domicil. It 


s iy Bias : is only necessary 
tors, ad hoe, to the minor heirs of Dunn, defendants in the (6 \eein that he 


suit, which was brought against their attorneys in fact. It —— his 
. aomicil. 
appears to us the court erred. The appointment of a cura- The sheriff’s 


tor ad hoc, was required by the Code of Practice, article "etn is not re- 
quired to state 


116, which says, “ if the minor, whether under or above the that copies of ei- 


, on ‘ ; -, tation and peti- 
age of puberty, against whom one intends to institute a sult, tion of aaa 


has no tutor, nor curator ad lites, the plaintiff must demand W*T* left at the 
usual domicil of 

that a curator, ad hoc, be named to defend the suit. The the appellee, 
‘ ‘ when it is not 

same course must be pursued, if the person intended to be shown he had 


sued, be absent and not represented in the state.” a 
ae - , A curator 

The order, appointing a curator ad hoc to the minor heirs joc must be ap- 

of Dunn, must be reinstated. pointed to minors 


or other persons 


We mean not to express any opinion on a question intended hl 
P ‘ : z . . sued, and who 
presented in this case, but which has not been raised in are without atu- 


57 VOL. XII. 

















450 CASES IN THE SUPREME COURT 


Western Dist. either court, to wit: whether a suit can be brought against 
Oct, 1858. an attorney in fact, especially when his alleged principals are 
xmpati’s Minors 

ApuasistuaToR  Qjur attention is next drawn to a bill of exception of the 
puxn’s Hetns. defendants and appellants, to the refusal of the court to 
eC — grant a continuance, on the ground that they had not used 
absent and not proper diligence in procuring the return of a commission to 
represented in : 

the state. take testimony. 

The commission was sent to New-Orleans, about the 20th 

February, by a steam-boat, and soon reached the hands of 

the commissioner. The cause was called for trial on the 

Aa te 26th of March following. It does not appear that more than 


time will be al- 


lowed forthe re- a month elapsed between the time when the commission was 
turn of a com- : ye 3 
mission sent to received by the commissioner and the day of trial. Although 


a distant parish in many cases, a month may be sufficient for the execution 
In a court of and transmission of a commission, circumstances may often 
Probates, sitting F : : 

monthly, acon- retard its arrival beyond that period. In a court of probates 
tinuance should : : : : 
be granted with Which sits monthly, a continuance ought to be granted with 


more —_ facility more indulgence and facility, than in a district court which 
than in a district 


court which only only sits semi-annually. 

sits semi-annu- i 

ally. It appears to us the continuance ought not to have been 
refused. It is true, there was a peremptory rule for the trial 
of this case in March. On such a rule the court may be 
more strict, but is not prevented from granting a continuance 


if it believes justice will be promoted thereby. 


It is, therefore, ordered, adjudged, and decreed, that the 
judgment of the Court of Probates, be annulled, avoided and 
reversed, and the cause remanded for a new trial, according 
to law ; the plaintiff and appellee paying the costs of the 
appeal. 
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PRATT vS. GRAPPE. Western Dist, 
Oct. 1838. 


APPEAL FROM THE COURT OF THE SIXTH JUDICIAL DISTRICT, FOR THE ————. 


PARISH OF NATCHITOCHES, THE JUDGE OF THE DISTRICT PRESIDING. — 


GRAPPE. 
A challenge to the array, on the ground that the jurors were irregularly 


drawn, will be disregarded, and the trial proceeded in, when it does not 

appear there was any material irregularity in drawing them. 

The mere fact that the clerk, while writing down the list, requested the 
sheriff to draw the names of the jurors from the box, does not vitiate the 
array so as to set aside the panel. 

This is a petitory action to recover seventy-three acres of 
land, purchased from the government of the United States. 
by one S. Bordelon, as evidenced by the receiver's certificate, 
dated 9th July, 1836, and by him conveyed to the plaintiff. 
He alleges, the defendant is in possession of a part of this 
land, and refuses to give it up. Wherefore he prays judg- 
ment, restoring to him such part as the defendant claims, 
together with two hundred dollars in damages and costs. 

The defendant pleaded a general denial, and averred, that 
the land he is in possession of, he holds under his father’s 
will, who derived title from the Spanish government, and 
confirmed by act of Congress ; but if he is dispossessed of 
any part, he is entitled to be paid for his improvements, 
which he avers are worth one thousand dollars. 

On these issues and pleadings the cause was tried before 
the court and a jury. 

On the trial of the case, the defendant’s counsel chal- 
lenged the array of the jury, on the ground that the names 
of the jurors summoned to this term, were irregularly drawn 
from the box, in this, that they were not drawn by the clerk 
of the court, as the law requires, and in support of the 
motion, annexed a copy of the list of jurors made out by the 
parish judge, &c., and also a copy of the venire and certificate 
thereto, of the jurors summoned for the present term of the 
court. To explain the latter, the plaintiff’s counsel offered 
S. M. Hyams, Esq., clerk of the court, to testify as to the 
manner the jurors were drawn. He stated, that the sheriff 
put the names, certified in the list of the parish judge, on 
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Wsstrnn Dist. separate tickets into the box; and at his (clerk’s) request, 


Oct. 1838. 


PRATT 
vs. 
GRAPPE, 


the sheriff drew the names of the jurors forming the venire 
from the box, in presence of him (clerk) and two magistrates, 
whilst one of the magistrates and himself wrote down their 
names. He says, he requested the sheriff to draw the names 
for him, in consequence of one of the magistrates desiring 
him to write down the names; that he wrote faster than the 
magistrate. He considered it no difference whether he drew 
the tickets out with his own hand, or another for him in his 
presence. The court overruled the challenge to the array, 
and admitted the clerk to testify ; to both of which decisions 
of the court, the defendant’s counsel took his bill of excep- 
tions. The justices of the peace made the following certifi- 
cate at the foot of the venire: ‘We, the undersigned magis- 
trates, of the parish of Natchitoches, do hereby certify, that 
the above named jurors were drawn in our presence, at the town 
of Natchitoches, the 15th March, 1838.” Signed by both. 

On the evidence adduced by the parties, the jury returned 
a verdict for the plaintiff, giving him the land claimed. The 
defendant moved for a new trial, on the ground that the 
verdict was contrary to law and evidence, and that the jury 
which tried the case, was illegally and informally drawn. 
The motion was overruled, and from judgment confirming 
the verdict the defendant appealed. 


Sherburne and Campbell, for the plainuff. 


Barry, Bryce and Carr, for the defendant. 


Martin, J., delivered the opinion of the court. 


In this case the plaintiff sues for the recovery of a 
tract of land, which his vendor had purchased from the 
United States. The defendant sets up title, purporting to be 
derived from the Spanish government, and confirmed by an 
act of the congress of the United States. There was a ver- 
dict and judgment against him, and he appealed. 

His counsel complains, that the District Court disregarded 
the challenge made by him to the array of the jury, on the 
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ground that the jurors summoned, were irregularly drawn. 
In support of his challenge, a copy of the list of jurors made 
out by the parish judge and justices of the peace, from the 
persons subject to pay taxes, was produced ; and also a copy 
of the venire and certificate thereto, which was summoned 
for the term of the court. 

The certificate of the two justices of the peace at the foot 
of the venire, attests, that the names of the jurors were 
drawn in their presence, without mentioning by whom. On 
this the plaintiff offered the clerk as a witness, who deposed, 
that he was requested by one of the magistrates to write 
down the names of the jurors as they were drawn, because 
he wrote with more facility ; that accordingly, he, the clerk, 
requested the sheriff who was then present, to draw for him 
the names of the jurors from the box, which was done, while 
the clerk and the other magistrates took down the names of 
the jurors as they were drawn. . 

To the admission of the clerk’s testimony, and to the 
rejection of the challenge to the array, the defendant’s 
counsel excepted. 

It appears to us the testimony of the clerk was unneces- 
sary. No irregularity in the drawing of the jurors was appa- 
rent on the face of the certificate offered, nor was any shown 
in any other manner. The magistrates certify that the 
jurors were drawn in their presence. If it was necessary 
that they should have added that the names were drawn by 
the clerk, it would have been equally so to add that they 
were drawn out of a box into which the sheriff had put the 
ballots containing the names of all the inhabitants of the 
parish, liable to pay taxes, according to a list furnished by 
the parish judge. The testimony of the clerk, if examined, 
shows that the jurors were properly drawn. 1 Moreaw’s 
Digest, 299, 622, sec. 4, 5. 

On the merits, the plaintiff has shown title to the land 
claimed, and nothing appears which authorizes us to disturb 
the verdict of the jury. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 
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the ground that 
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irregularly 
drawn, will be 
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any material ir- 
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judgment for the plaintiff, and the defendant appealed. 
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WARREN US. ALLNUTT. 


APPEAL FROM THE COURT OF THE NINTH JUDICIAL DISTRICT, FOR THE 
PARISH OF CONCORDIA, THE JUDGE THEREOF PRESIDING. 


In an action against the maker of a note, the plaintiff must prove a demand 
of payment made at the place indicated in the obligation, before he can 


recover. 


This is an action by the holder or payee of a promissory 
note, signed by the defendant, and made payable at the 
office of discount and deposit, of the Planters’ Bank of 
Mississippi, at Port Gibson. 

The defendant pleaded a general denial. There was no 
evidence that the note was presented for payment at the 
Branch Bank, at Port Gibson, the place specified on its face. 
It was, however, protested for non-payment, by a notary 
public in Natchez, who states that “he demanded payment 
by going to the Planters’ Bank, state of Mississippi, and was 
informed there were no funds in bank, for the payment of 
said note.” 

The district judge, however, gave judgment for the 
plaintiff, and the defendant appealed. 


Dunlap and Dunbar, for the appellant, assigned for error : 
that there was no evidence in the record, to show a demand 
of payment, at the place specified in the note, and that in 
fact, no demand is alleged, or was ever made, which is a 
condition precedent to the right of recovery. The judg- 
ment should, therefore, be reversed, and one given for the 


defendant. 


Carleton, J., delivered the opinion of the court. 

This action is instituted by the endorsee against the maker 
of a promissory note, executed at Rodney, and made payable 
at the office of discount and deposit, of the Planters’ Bank 
of the state of Mississippi, at Port Gibson. 

The defendant answered by general denial. There was 
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The notary public, who resides at Natchez, states in his Wzsrzrx Dist. 
protest, that “‘he went -to the Planters’ Bank, state of Mis- Oct. 1838. 
sissippi, and was informed by the teller, there were no funds same 
in bank for the payment of the above mentioned note.” am 

It is not shown that the demand was made at the place of 
payment, indicated in the note; on the contrary, it would 5, an action 
seem from the language of the protest, that it was actually — a 
made at Natchez, and not at Port Gibson, where it ought to the plaintiff must 
have been made according to the tenor of the note. cal 

It has been frequently held by this court, that no recovery atthe place indi- 
could be had in such cases, unless demand of payment be eg ‘ans 
made at the place agreed on by the parties to the obligation, 2¢ % "eeover 
3 New Series, 423. 10 Louisiana Reports, 552. 

We think that the plaintiff has failed to make out his case, 


and that there is error in the judgment of the court below. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be avoided and reversed; that 
there be judgment against the plaintiffs as of non-suit, he 
paying costs in both courts. 





SHIFF US. HERTZOGG. 


APPEAL FROM THE COURT OF THE SIXTH JUDICIAL DISTRICT, FOR THE 
PARISH OF NATCHITOCHES, THE JUDGE OF THE DISTRICT PRESIDING. 


If after prescription has run, the maker of a note, in a letter to the holder 
of it, acknowledges the existence of the debt, but says a prolongation of 
the time of payment had been allowed him, it will take the case out of 


prescription. 


This is an action on a promissory note, executed and 
signed by the defendant, the 16th August, 1822, for four 
hundred and one dollars, payable in all the month of March, 
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Westrry Dist. 1823. The note was protested for non-payment, the 4th 
Oct. 1838. April, 1823. Suit was brought and citation served the 8th 
sur May, 1838. The defendant pleaded the prescription of five 
sammeten. — 
The plaintiff offered the note and protest in evidence ; and 
also a letter from the defendant, in which he acknowledged 
the debt; dated 16th February, 1834. 
Upon this evidence, the district judge gave judgment for 
the plaintiff, from which the defendant appealed. 





Sherburne, for the plaintiff. 


Carleton, J., delivered the opinion of the court. 


This suit was instituted on the 2d day of May, 1838, by 

the endorsee of a promissory note, executed by the defendant, 

‘ on the 16th August, 1822, payable in the month of March, 
1823. 

If after pre- The defendant plead the prescription of five years, which 
scription _ has being overruled by the court, there was judgment for the 
run, the maker oo. ; 
of a note, in a plaintiff, and the defendant appealed. The plea of prescrip- 


letter to the hol- |. : r j 
an of it, ac- tion, presents the only point for the consideration of this 


knowledges the . 

existence of the court. : —— 

debt, but saysa Among the documents introduced by the plaintiff at the 
prolongation of |. : e 
the time of pay- (rial of the cause, is a letter from the defendant of the 15th 
ment had been . . x ; : 
allowed him, it Pebruary, 1834, which holds the following language : 


— Beraget ae “ Vous me parlez @un billet de $401, echu en mars 1823, dont 

scription. je vous suis rederable ayant @autres deties resultant du malheur 
qui nvarriva vers cette apoque, afin de conserver au moins la 
chance de les payer, jobtins de mes principaux créancier en 1828, 
neuf ow dix ans de terme, sans interet — Vintérét de mes créan- 
ciers Walors me fait un devoir de vous renvoyer aux epoques 
susdits ; jespére que vous y consenterai,” §c. 

We think with the plaintiff’s counsel, that this letter 
amounts to an acknowledgment of the creditor’s right, and 
takes the note out of the prescription contended for by 
defendant, and that there is no error in the judgment of the 


court below. Louisiana Code, article 3486. 
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It is, therefore, ordered, adjudged and decreed, that the Wesrrny Disr. 


judgment of the District Court be affirmed, with costs. Oct. 1858. 
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HOGAN vs. GIBSON. 


APPEAL FROM THE COURT OF THE FOURTH JUDICIAL DISTRICT (Now 9th) 
FOR THE PARISH OF CONCORDIA, THE JUDGE OF THE SECOND PRESIDING. 


In an action on a quantum meruit, the defendant may show that there was 

, a verbal or written contract between the parties ; and if a contract really 
existed, the plaintiff who sues on a quantum meruil, cannot recover. 

Parole evidence is admissible ; first, to show the form of a contract between 

plaintiff and defendant, whether it be written or verbal ; and if the latter, 


to make proof of it. 


Evidence of a verbal contract will not be admitted, until the court is 
satisfied there is no written one; and when the court permits evidence 
of a verbal contract to go to the jury, it is proof to them that there is no 


written one. 


The jury is to be guided by the evidence allowed to go before them by the 
court; and they cannot pronounce on evidence not before them ; nor 
inquire into the correctness of the judge in rejecting or admitting 


particular evidence. 


On a quantum meruit, the plaintiff cannot recover for extra work, alleged 


to have been done. 


This is an action on a quantum meruit, in which the plaintiff 
| sues as the assignee of John Evans, to recover the sum of 
two thousand three hundred and eighty-four dollars, for work 
and labor done, and materials furnished, in building for the 
defendant, a cotton gin and mill house, of large dimensions, 
and of good workmanship. 

The plaintiff alleges, that the work, labor and materials, 
employed by said Evans in the construction of said gin and 
58 VOL. XII. 
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Wesreny Dist. mill house, were well worth the sum of four thousand five 


Oct. 1838. 





HOGAN 
vs. 
GIBSUN, 


hundred dollars ; that a partial payment on account of said 
work had been made, amounting to one hundred and fifteen 
dollars, to Evans, leaving the sum claimed as yet due and 
owing, which has been regularly assigned to him. He prays 
judgment therefor. 

The defendant avers, the gin and mill house were built, 
and materials furnished under a verbal contract between 
him and Evans, in which it was stipulated, the work was to 
be finished by the first of September, 1535, and he to be 
allowed for the work and materials, the sum of two thousand 
five hundred dollars; that before he was notified of the 
transfer of this claim, he had already paid the sum of two 
thousand one hundred dollars, which was more than he 
owed Evans ; that Evans failed to build said gin and mill by 
the time stipulated, and put him to great inconvenience and 
loss in ginning his crop, to his damage one thousand dollars, 
and owes him three hundred dollars for boarding, which he 
pleads in compensation of plaintiff’s demand. 

The cause was tried by the court and a jury. The 
witnesses testified, that there had been a contract entered 
into between the parties, which was reduced to writing, but 
never signed ; that Evans said to witnesses, he was to build 
a gin with one stand for two thousand five hundred dollars, 
and also a mill house, and furnish all the materials. The 
gin was not finished until the beginning of 1837. 

The plaintiff excepted to the charge of the judge, and to 
the admission of the testimony of witnesses to prove a verbal 
contract, when it appeared by their testimony, it had been 
reduced to writing. The jury returned a verdict for the 
defendant, and from judgment rendered thereon the plaintiff 
appealed. 


Dunlap and Dunbar, for the plaintiff. 


The District Court erred in receiving parole evidence of a 
contract, which is shown by the disclosures of the witnesses, 
to have been reduced to writing. The written contract 
should be produced ; and as it was never signed, neither it 
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or a verbal contract can be established. 5 Louisiana Westrnx Dist. 


Reports, 457. 

2. The plaintiff had a right to recover on a quantum meruit, 
by showing that extra work was done, and that the gin 
house was of larger dimensions than was originally proposed, 
by which the defendant profited, as he accepted it. 4 La. 
Reports, 101. 

3. The court erred in deciding that there was ne written 
contract, and charging the jury to this effect, when that was 
a fact to be left for their verdict. This question should not 
have been withdrawn from them. Code of Practice, 516. 

4. The judgment should be reversed on these grounds, 
and others ; especially because the judge charged that the 
plaintiff, suing on a quantum meruit, could not recover for 
extra work, in case the defendant proved the verbal contract, 
pleaded in his answer. 


Stacy, for the defendant, admitted the building of the gin, 
&c., but contended, that it was properly and fully shown to 
have been built in pursuance of a verbal agreement, and 
that it had been paid for according to contract. 

2. The circumstance of a verbal contract existing, pre- 
cludes any recovery on a quantum meruit. 


Bullard, J., delivered the opinion of the court. 

The plaintiff sues to recover the value of work done, and 
materials furnished by his assignor in constructing a gin for 
the defendant. 

The defence was, that the work was done in pursuance of 
a verbal contract, and that the stipulated price has been paid, 
He further alleges, that he sustained great loss by the delay 
of Evans, the assignor, to complete the gin at the time stipu- 
lated ; which, together with three hundred dollars for board- 
ing and lodging, he claims in compensation. 

There was a verdict for defendant, and judgment having 
been pronounced accordingly, the plaintiff appealed. 

The case comes before this court upon several bills of 
exception. From one of them it appears, that on the trial 
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ten contract be- 
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ties; and if a 
contract really 
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Parole  evi- 
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sible, first, to 
show the form 
of a contract be- 
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whether it be 
written or ver- 
bal; and if the 
latter, to make 
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Evidence of a 
verbal contract 
will not be ad- 
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there is no writ- 
ten one; and 
when the court 
permits evidence 
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quire into the 
correctness of 
the judge in re- 
jecting or admit- 





CASES IN THE SUPREME COURT 


the defendant offered to prove a verbal (contract, and it 
appearing from the testimony of one of the witnesses, that a 
contract had been reduced to writing, the plaintiff’s counsel 
objected to any parole evidence of the contract, on the ground 
that the written contract was the best evidence, and must be 
produced, or accounted for, and if the said writing was 
unsigned, and they contemplated a written contract, no evi- 
dence could be admitted of it until it was signed. But the 
court disregarding the objection, proceeded to inquire whe- 
ther there was a written contract, and having been satisfied 
there was not, admitted evidence of a verbal one, as averred 
by the defendant in his answer. It appears to us the court 
did not err. It was not material whether the contract was 
by parole or in writing, as relates to the plaintiff, because if a 
contract really had been entered into between the parties, the 
plaintiff who sued upon a quantum meruit, could not recover ; 
and the only motive for inquiring into the form of the con- 
tract, was to ascertain whether parole evidence was admissi- 
ble. The law does not require that such a contract shall be 
reduced to writing and signed. 

The charge of the judge to the jury was also excepted to. 
They were told that the question for their examination was, 
whether the defendant had shown a verbal contract as stated 
in his defence ; that the court having permitted the defend- 
ant to give evidence of a verbal contract, was proof to them 
that there was no written one; that the court could not 
admit evidence of a verbal contract, until satisfied there was 
not one in writing, and having admitted such evidence the 
province of the jury was confined to the testimony, in 
reference to a verbal contract. The court further stated, that 
under the pleadings, if the jury was satisfied there was a con- 
tract, as stated in the answer, they were bound to find a 
verdict for the defendant, and that the plaintiff could not 
recover for extra work in the present form of action. 

We concur with the judge in this charge. Nothing is 


better settled than that the jury is to be guided by the evi- 
dence before them ; and it is exclusively the province of the 
court, to admit or exclude evidence, and the jury cannot pro- 
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nounce upon evidence not before them, nor inquire into the 


correctness of the judge, in rejecting or admitting particular 


evidence. 


it is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 





FRIEND Us. BOWMAR. 


APPEAL FROM THE COURT OF TITE SEVENTH JUDICIAL DISTRICT, FOR THE 
PARISH OF OUACHITA, THE JUDGE OF THE FIFTH PRESIDING. 
Where the testimony shows the ownership of the note sued on, to be in the 
plaintiff at the institution of suit, he will recover, notwithstanding his 
attorney may have improperly erased the blank endorsements showing 


the regular transfer by endorsement to him. 


This is an action against the maker of a promissory note, 
for eleven hundred dollars, payable to the order of one Levi 
Guice, and by him endorsed in blank. The note was given 
for part of the price of a tract of land, for which a mortgage 
Was retained to secure payment. 

The petitioner alleges, that Guice endorsed said note in blank 
and transferred it and the mortgage to E. K. Wilson, by a 
notarial act, who endorsed it in blank and assigned it and the 
mortgage by notarial act to Joseph Friend, who in like man- 
ner assigned and transferred the note and mortgage to George 
Row, and was by him transferred to the petitioner, without 
any endorsement or written assignment. He further alleges 
that he is the true owner of said note, but that G. W. Copley, 
his attorney, through error partially erased said endorsements : 
That the defendant afterwards mortgaged the land already 
mortgaged to secure the payment of this note, to one C. 8. 
Abercrombie, of Mississippi, to secure a certain sum of money 
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Western Dist, therein named, and that an order of seizure and sale had been 
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obtained, and the land advertised to be sold under said last 
mentioned mortgage. He prays for judgment, and that the 
mortgaged premises be sold to satisfy the same, and that the 
proceedings under the order of seizure, taken out on Aber- 
crombie’s mortgage, be stayed and it declared null, as being 
made in fraud. 

The defendant pleaded a general denial, and res judicata. 
That judgment had already been obtained against him on 
said note by S. Guice the original payee ; and that the mort- 
gage in favor of Abercrombie is bond fide. He avers he has 
sustained damages to the amount of two thousand dollars by 
this vexatious proceeding of the plaintiff, for which he prays 
judgment in reconvention. 

On these pleadings and issues the case was tried. Upon 
the evidence adduced there was judgment for the plaintiff 
for the amount of the note, with mortgage, and the mort- 
gaged premises to be sold, &c. The defendant appealed. 


Downs, for the plaintiff. 


WM‘Guire, for the appellant. 


Carleton, J., delivered the opinion of the court. 


The plaintiff alleges that he is the holder of a promissory 
note, executed by the defendant in favor of Levi Guice, by 
whom it was endorsed in blank, and also transferred by nota- 
rial act to Ephraim K. Wilson, who also endorsed the same 
in blank, and transferred it by notarial act to Joseph Friend, 
who likewise endorsed it in blank, and transferred it by nota- 
rial act to George Row, by whom it was transferred to the 
petitioner, by mere delivery. There was judgment for the 
plaintiff and the defendant appealed. 

The appellant insists that Row was in truth the owner of 
the note, on the 25th of August, 1837, the date of the insti- 
tution of the suit; and to establish this fact relies upon the 
testimony of his counsel, Robert F. M‘Guire, who declares 
that Row told him that the note sued on was his property, 
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and that this declaration was made to him a very short time Wesrerw Disr. 
after the commencement of the suit. Oct. 1838. 


The witness, M‘Guire, adverts in his testimony to the — garrerr 


yr ; ye . J 1 ao ; mJ Ql Us. 
document marked D, in the records, which is signed by Row, | 4.5 spwr. 


and made part of the evidence in the case. In this docu- 
ment Row declares, that he transferred the note to the plain- 
tiff in the month of June next preceding the institution of 
the suit; and moreover attests to all the endorsements set 
out in the petition. 


From this testimony it clearly appears, that the ownership , Price the 
. . “> . . . . estimony shows 
of the note was in the plaintiff at the time of the institution the rma fe 


of the suit, independently of the presumption of property chenuke ne 


which the law attaches to the possession. It appears fur- pa wa — 

ution of suit, he. 

thermore, that the blank endorsements on the note were will _ recover, 
Peer : : -  notwithstandin 

erased by Copley, the plaintiff’s counsel, after it was put in his shesenrae 

his hands for collection. Whatever may have been the have improperly 

k : ; ; . erased the blank 
motive of the attorney in making the erasures, we think this endorsements, 


‘ oh eres ue eae showing the re- 
unauthorized act ought not to prejudice the plaintiff, in whom ccleptuasiie by 


the right to the note had fully vested. gees ™ 
We are of opinion that the judgment of the court below 
ought to be affirmed; but that it is not a proper case for 


damages as prayed for in the answer on the appeal. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 








GARRETT US. KNOX’S ADMINISTRATOR. 
APPEAL FROM THE COURT OF PROBATES FOR THE PARISH OF OUACHITA. 


Where the evidence is contradictory, and the case turns on facts, if the 
judgment of the judge a quo, who heard the witnesses and had the best 
opportunity of testing their verity, is not manifestly erroneous, it will be 


affirmed, 








464 


Western Distr. 
Oct. i838. 





GARRETT 
vs. 
KNOX’S ADM’R. 


Where the 
evidence is con- 
tradictory, and 
the case turns on 
facts, ifthe judg- 
ment of the 
judge a quo who 
heard the wit- 





CASES IN THE SUPREME COURT 


This was an action on a merchant’s account, against the 
administrator of Wm. O. Knox’s estate, to recover the sum of 
three hundred and seventy-eight dollars and seventy-six 
cents, according to an account annexed. 

The defendant pleaded a general denial, and prescription 
of a year; and further set up a demand in compensation and 
reconvention for a crop of cotton, which the plaintiff had 
sold for the deceased Mr. Knox, in his life time. 

Upon these allegations and averments there were several 
witnesses examined. The plaintiff called a witness who had 
been his clerk and proved his account. There was then tes- 
timony taken to discredit the plaintiff’s principal witness ; 
but in the opinion of the probate judge, who heard all the 
witnesses face to face, the defendant entirely failed to make 
good his averments, or disprove the evidence on the other 
side. Judgment was rendered in favor of the plaintiff for 
three hundred and twelve dollars. ‘The defendant appealed. 


Garrett, for the plaintiff. 


M‘Guire, contra. 


Carleton, J., delivered the opinion of the court. 

This suit is brought against the administrator of the suc- 
cession of William O. Knox, deceased, for the amount of 
certain articles furnished, and moneys loaned, as set forth in 
the account annexed to the petition. 

The defendant denies generally; pleads the prescription of 
one year, and compensation. There was judgment for the 
plaintiff, and the defendant appeaied. 

The controversy turns entirely upon the plea in compen- 
sation. Upon this point many witnesses were examined in 
the court below, and their testimony commented upon by the 
counsel on both sides at great length, before this court. 

The evidence is contradictory, and not easily reconciled ; 
nevertheless, after the most full and careful examination we 
have been able to bestow upon it, we cannot perceive that 
the probate judge has come to an erroneous conclusion. 
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Having heard the witnesses in the first instance, he had 
the best opportunity of ascertaining the verity of their 
declarations. We have frequently said, that in questions of 
fact, this court would not disturb the judgment of the court 
below, unless manifestly erroneous ; and we see no reason 
for departing from this rule in the case now under con- 
sideration. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Court of Probates be affirmed with costs. 











HARRIS US. ALLNUTT ET AL. 


APPEAL FROM THE COURT OF THE FOURTH JUDICIAL DISTRICT FOR THE 
PARISH OF CONCORDIA, THE JUDGE OF THE SECOND PRESIDING, 


It is sufficient to maintain the appeal, if copies of the petition and citation 
come up in the record, instead of the originals. 

When there is no evidence in the record, of the laws of the state where the 
transaction or contract in question was made, it will be decided according 
to the laws of this state. 

The notary’s declaration or certificate of notice of protest must state 
specifically the names of the drawer and endorser, and the time and 
manner of serving or forwarding the same, and be recorded, to afford 
legal proof of notice. 

Where endorsers are discharged from liability for want of legal notice of 
the dishonor of the note, but assume the payment, and propose to arrange 
and take up the note, it will not be binding on them when the other party 
fails to show they were not ignorant of their rights and of their discharge 


for want of notice. 


This suit is instituted on the following promissory note, 
against the endorsers, Edward R. J. Alinutt and John Briscoe. 
59 VOL. XIE. 
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“$2102 67. New-Cartuace, La., 16th March, 1835. 
“On the first day of February next, I promise to pay John 
Briscoe, or order, two thousand one hundred and two dollars 
and sixty-seven cents, for value received, negotiable and pay- 
able at the Agricultural Bank at Natchez, Mississippi. 
HENRY D. ALLNUTT.” 
Endorsed, “ Joun Briscor,” and “ Epwarp R. J. ALLNUTT.” 


The plaintiff alleges, that said note was deposited in bank, 
where it was made payable for collection, before maturity, 
and payment was amicably demanded and refused: where- 
fore, it was protested for non-payment and due notice thereof 
given to the endorsers, who have become liable. He prays 
judgment against them for the amount of his demand. 

The defendants admitted their endorsement, but denied 
any liability to pay the note. 

The evidence showed that this note was protested on the 
4th February, 1836, and on the next day notices of protest 
were put in the post office at Natchez, directed to John Bris- 
coe, Port Gibson, Edward R. J. Allnutt, New-Carthage. 

The original record of the book of protests in which the 
protest was recorded, was offered in evidence, received by the 
court, and excepted to by the defendants’ counsel. 

It was admitted in the statement of facts that Port Gibson 
was not Briscoe’s nearest post office. But letters addressed 
to defendant, Allnutt, at New-Carthage, had been received 
and answered by him. 

When Briscoe was called on to pay this note as endorser, 
a Witness states that he said he would see the other endorser 
and arrange it. They went together to see Allnutt, who 
said he would give other notes for the amount, but which 
was never done. 

Upon this evidence, judgment was given for the plaintiff, 
from which the defendants appealed. 


Downs, for the plaintiff. 


Dunlap and Dunbar, contra. 
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Carleton, J., delivered the opinion of the court. 

The appellees move to dismiss the appeal on the ground 
that copies of the petition and citation of appeal have come 
up with the record, instead of the originals. This motion 
cannot prevail. This court have heretcfore determined that 
such copies were sufficient, and that it was not necessary to 
send up the originals themselves. 4 Martin, N. S., 345 and 
360. 


The action is brought against the endorsers of a promissory 
D> fon) 


note, who, it is alleged, were duly notified of the dishonor of 


the obligation by the drawer. 

The defendants for answer, deny generally, but admit their 
signatures. There was judgment for the plaintiff, and the 
defendants appealed. 

The notary public who protested the note, certifies at the 
foot of the protest, that “all notices were served this 5th day 
of February, 1836, at 9 o’clock, A. M., according to their 
several directions as above specified,” without stating the 
manner in which the notices were given, that the court might 
judge of their sufficiency. 

As there is no evidence before us of the laws of Mississippi, 
where the note was made and protested, we are compelled to 
have recourse to our own statute, which provides in such 
cases that the notary shall mention in his records, the 
notices which he shail have given of his protests to the draw- 
ers and endorsers thereof, together with the names of the 
said drawers or endorsers, the date of the said notices, and 
the manner in which they were served, or forwarded to the 
said drawers and endorsers ; which declaration, duly recorded, 
under the signature of the said notary public, and two wit- 
nesses, shall be considered and received in all the courts of 
this state as legal proof of said notices.” 


There exists, then, no proof of sufficient and legal notice 


having been given to the endorsers, But the counsel for the poof of noti 


plaintiff, aware of the want of such proof, insists that the 
endorsers have assumed the payment of the note, and relies 
on the testimony of Mr. Martin, plaintiffs attorney, who 
states that “he made demand upon Briscoe personally, for the 
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sue him, if it was not paid, or some arrangements made. 
Says Briscoe told witness he would go to Allnutt, the other 
defendant, and arrange it. 
Allnutt said he would give other notes for the amount. Bris- 
coe said he would see that Allnutt gave the notes. 
Allnutt never gave him the notes in lieu of the notes sued on.” 


They went to Allnutt together ; 
That 


Admitting that the defendants assumed the payment of 
the note, which is by no means clear, it does not, however, 
appear that they did so with a full knowledge that they were 
discharged from liability by want of notice. Being once 
exonerated, it cannot be supposed that they would readily 
renew their obligation ; at any rate, it must be shown that 
they were not ignorant of their rights, or they would not be 
bound. 3 Kent’s Commentaries, 113; Chitty on Bills, 308; 
Martin’s Reports, 148. 

This view of the subject renders it unnecessary to notice 
any other point raised in the cause. 

We think that the plaintiff has failed to make out his case, 
and that there is error in the judgment of the court below. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be avoided and reversed, and 
that there be judgment against the plaintiff as of non-suit, he 
paying costs in both courts. 





BRIGGS ET AL. US. BRISCOE. 


APPEAL FROM THE COURT OF THE NINTH JUDICIAL DISTRICT, FOR THE 
PARISH OF CONCORDIA, THE JUDGE THEREOF PRESIDING, 


The appellee may file an answer to the merits, and on the same paper make 


a written motion to dismiss the appeal. 
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If the citation be issued before the appeal bond is filed, the appeal will not, Wesrerx Dist. 


on that account, be dismissed. It is irregular, but it would be nugatory 
to issue another citation after filing the bond, when one had already 
issued. 

In an action against the maker of a note, endorsed by the payee in blank 
the endorsees and holders, must prove the endorsement of the note to 


them before they can recover. 


This is an action against the maker of the following 
promissory note. The plaintifls, Briggs, Lacoste & Co., are 
a commercial firm, and residing in Natchez, Mississippi. 


“ $1333 1-2. Watnvt Bayou, (La.) May Ist, 1833. 

“ On or before the first day of January, 1836, I promise 
to pay J. B. Warren, or order, the sum of $13333, for value 
received, as witness my hand. “ JOHN BRISCOE. 
Endorsed—* J. B. Warren.” 


The plaintiffs allege, that the defendant signed said note, 
which was endorsed by the payee before due, whereby the 
maker became liable to pay the same to the holders. 

The defendant excepted, that as the plaintiffs, by their 
own showing, resided out of the state, to wit: in Natchez, 
Mississippi, and their attorneys also, and that if judgment 
should go against him, that lie would be deprived of his right 
to prosecute an appeal, as process could not be served on 
either the plaintiffs or their attorneys. 

The defendant then pleaded a general denial, and holds 
the plaintiffs to strict proof; and denied that the firm of 
Briggs, Lacoste & Co., was composed of the plaintiffs. 

Judgment upon these pleadings and issues, defendant 
having admitted his signature, was given for the plaintiffs, 
and the defendant appealed. 


Dunlap, for the appellant, assigned for error: 1. That 
the court erred in dispensing with proof of the capacity of 
plaintiffs to sue, it having been denied specially that the 
plaintiffs composed the firm of Briggs, Lacoste & Co. 

2. The court erred in not requiring proof of the signature 
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BRIGGS ET AL, 
vs. 
BRISCOE, 


CASES IN THE SUPREME COURT 


of the maker, and of the endorsement of the payee on the 
note. 

3. No interest should have been allowed on the note, as 
none was stipulated or given by law. 

4, The record of appeal was brought up by the appellee, 
who has pleaded to the merits and denied that there is error 
in the judgment; he has, therefore, waived any right to 
dismiss, on account of any defects in the appeal bond, or 
service of citation. 


Cochran, for the appellee, moved to dismiss the appeal, 
because the appeal bond was taken and filed after citation of 
appeal was served. 

2. Appearance and filing an answer to the appeal, isa 
matter of right, and a party is not restricted, he may plead 
in his answer. Appearance cures the defects only which 
are not pleaded. 10 Louisiana Reports, 550. 11 Ibid., 452, 

3. The appeal bond should have been filed before service 
of citation, as there is no right to bring the adverse party 
into the appellate, without giving bond for costs. Execution 
of the bond is a condition precedent. 5 Martin, 81-2. 10 
Louisiana Reports, 253. 

4. Without a sufficient citation in the first instance, the 
appeal will be dismissed. 7 Louisiana Reporis, 70, 71. 

5. Possession is prima facie evidence of title te the note, 
which is sufficient to authorize judgment when there is 
no special allegation of fraudulent, or illegal possession. 


4 Martin, N. S., 357. 


Carleton, J., delivered the opinion of the court. 

In this case the record was brought up by the appellee, 
who, in his answer, avers there is no error in the judgment 
of the court below ; and on the same paper moves for a dis- 
missal of the appeal, on the ground that the citation was 
served before the appeal bond was filed, and prays ten per 
cent. damages, as for frivolous appeal. 

The appellant insists that the motion comes too late, 
inasmuch as the plea to the merits precedes the motion to 
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dismiss, notwithstanding both are written on the same paper, 
and cites 4 Martin, N. S., 360. 4 Louisiana Reports, 67. 

It does not appear to us material, whether the plea or 
motion precede in order on the paper, as they were filed simul- 
taneously. We think the appellee should be heard on his 
motion to dismiss, which we think, however, should not pre- 
vail. For although it was irregular to issue the citation 
before the appeal bond was filed ; yet, when once filed, the 
citation issued as a matter of course, and it would have 
been nugatory to issue another, when one had already been 
served. Moreover the appeal did not operate a supersedeas, 
and the appellee could derive no benefit from its dismissal, 
while it would be hard, if not unjust, to drive the appellant 
to the trouble and expense of another appeal, especially as 
the irregularity did not proceed from himself. We think the 
appeal ought to be sustained. 

This brings us to an examination of the merits. 

The appellant. asks for the reversal of the judgment, on 
the ground that there is no proof of the endorsement of the 
note to the plaintiff. 

We have looked carefully over the record which is certified 
to contain all the evidence upon which the cause was tried 
in the first instance, and do not find any proof of the payee’s 
endorsement. We think the plaintiffs have failed to make 
out their case, and that the judgment is erroneous. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court, be reversed, and that ours be 
for the defendant, as in the case of a non-suit, with costs in 
both courts. 
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WARREN US. BRISCOE. 


APPEAL FROM THE COURT OF THE NINTH JUDICIAL DISTRICT, FOR THE 
PARISH OF CONCORDIA, THE JUDGE THEREOF PRESIDING. 

In an action against the drawer of a Dill, or maker of a note, a demand of 

payment and presentment of the note at the place indicated on its face, 


are indispensable, and must be shown, to enable the plaintiff to recover. 


This is an action on the following promissory note : 
“$6,666. Ropney, Miss., January 1, 1835. 

“Two years after date, I promise to pay J. B. Warren, or 
order, six thousand six hundred and sixty-six dollars, without 
defalcation, for value received, negotiable and payable at the 
Planters’ Bank of Mississippi, at Natchez. 


JOHN BRISCOE.” 


The plaintiff alleges, that on the 4th January, 1837, at the 
Planters’ Bank of Mississippi, Natchez, he demanded payment 
of the said note, and afterwards his attorney made an amica- 
ble demand of payment, which the said John Briscoe refused. 
He prays judgment for the amount thereof. 

The defendant excepted to the petition; averred that it 
set forth no cause of action; and contained no allegation of 
the legal presentment and demand of payment. This excep- 
tion was overruled. 

The notary in his protest states, that “he went to the 
Planters’ Bank, Natchez, and was informed by the teller 
there was no funds in the bank for the payment of the said 
note, wherefore he protested, &c.” 

There was judgment for the plaintiff and the defendant 
appealed. 


Dunlap, for the appellant, contended, that the court erred 
in overruling defendant’s exception to the petition, and that 


it contained no sufficient allegation of presentment and 
demand of payment. 


2. The protest offered, furnishes no evidence of presentment 
and demand at the place of payment. The answer made by 
the teller of the bank should not bind the defendant. 
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3. The court erred in allowing interest from the date of 
protest. ‘The note was not payable in this state, and there 
is no stipulation to pay interest, or proof of the law or rate of 
interest in Mississippi. 


Carleton, J., delivered the opinion of the court. 

This action is instituted by the payee of a promissory note 
executed by the defendant at Rodney, negotiable and paya- 
ble at the Planters’ Bank of Mississippi, at Natchez. 

The petitioner alleges, that he demanded payment of the 
note at the place therein indicated, to prove which he exhi- 
bits the protest of the notary, who declares that he “ went to 
the Planters’ Bank, Natchez, and was informed by the teller 
there were no funds in bank for the payment of the above 
mentioned note. P 

The defendant excepted to the plaintiff’s petition, averring 
that it did not contain any allegation of legal presentment, 
and demand of payment of the note sued on. 

The exception was overruled by the court, and thereafter 
judgment taken by default; which being confirmed, the 
defendant appealed. 

It does not appear from the statement of facts coming up 
with the record, or from the protest of the notary public, which 
is made a part of that statement, or any other evidence on 
file, that any actual presentment of the note or demand was 
ever made at the bank. 

The law upon this subject has been long and well settled, 
that a demand of payment and presentment of the note at the 
place indicated by the instrument itself, are indispensable to 
the recovery. Chitty on Bills, page 385, 392, 401. 

Under this view of the subject, we think the plaintiff has 
altogether failed to make out his case ; wherefore it becomes 
unnecessary to notice any other point discussed at the trial. 


It is, therefore, ordered, adjudged, and decreed, that the 
judgment of the district court be avoided and reversed ; that 
there be judgment against the plaintiff as in case of non-suil, 
he paying the costs in both courts. 

60 VOL. XII, 
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CUNY vS. ROBERT ET AL. 


APPEAL FROM THE COURT OF THE SIXTH JUDICIAL DISTRICT, FOR THE 
PARISH OF RAPIDES, THE JUDGE THEREOF PRESIDING. 


All the parties in a suit, who have an interest to maintain the judgment, 
must be made parties and cited in the appeal, or it will be dismissed ; so 


warrantors must be cited, even when there is judgment for the defendant. 


Where a decision on a point of practice is known and made public, no delay 


will be allowed the party to avail himself of it, at the trial of the appeal. 


This is an action for the recovery of a female slave and 
her child, which the plaintiff alleges he purchased from G. 
C. Russell, by private act of sale dated the 3d June, 1832, 
for the sum of seven hundred dollars, and which are in the 
possession of the defendant, Robert. 

The defendant pleaded a general denial, and averred that 
he purchased the slave from Isaac Franklin, in New-Orleans, 
whom he calls in warranty ; and who avers he purchased 
from Wm. Nichols, of Nashville, Tennessee, who bought 
from F. W. Armstrong, of Tennessee, who avers that G. C. 
Russell, put the slave in question, and others, into his (Arm- 
strong’s) hands, to sell for certain purposes, and in pursuance 
of this mandate he sold the slaves now claimed, to Wm. 
Nichols, of Nashville. 

On these pleadings and issues the cause was tried. 

The private act of sale from Russell to plaintiff, is 
acknowledged by the maker, and purports to sell the slave 
Lavinia and her child, for the sum of seven hundred dollars, 
payable in twelve months, for which the plaintiff executed 
his note. 

The defendants’ evidence showed, that Colonel Russell 
put this same slave into the hands of Major F. W. Arm- 
strong, of Tennessee, to be sold on his account, and she was 
sold accordingly. 

Upon the whole evidence of the case, the jury returned a 
verdict for the defendant, and from judgment rendered 
thereon, the plaintiff appealed. 

Judgment being for the defendant alone, without the war- 
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rantors being mentioned therein, or it being for or against Wesrrny Dist. 


them, the appeal was taken as against the defendant alone. Oct. 1838. 
The warrantors were not made parties or cited in the appeal. oune 
vs. 


ROBERT ET Al, 
Winn, for the defendant and appellee, moved to dismiss the 


appeal, because the warrantors were not made parties and 
cited. 


Dunbar, contra, insisted, that as judgment was only 
rendered against the defendant, the warrantors had no 
interest ; and it was unnecessary to make them parties. If 
judgment was affirmed there would be an end of the case ; 
and if it was reversed and the case remanded, a new trial 
would be had, in which the warrantors would have the right 
to be heard. 

2. If it be necessary to bring in the warrantors, the court 
will allow time, as was done in the case of Guerin et al. vs. 
Bagneris. 9 Louisiana Reports, 471. 


Martin, J., delivered the opinion of the court. 
This is an action to recover two slaves, in which the 
defendant called in his vendor in warranty, who in return 
called in his, &c. Judgment having been given against the 
plaintiff, he appealed. All the par- 


; ties in a suit 
The defendant, who is the only appellee, has moved to who have an in 


dismiss the appeal, on the ground that his warrantor was not [£rest 0 ps 
aa a 2 judg- 
made a party to it, and that if the judgment was reversed he ment, must be 
’ : : : ay , made __ parties, 
would be deprived of the faculty which the law gives to a and cited in the 
appeal, or it will 
, be dismissed: so, 
against his warrantor. warrantors must 
. f ; : be cited, even 
We have already said that a party who asks relief at our when there is 
judgment for the 
F defendant. 
which he seeks to have reversed or amended, and which they _, When 4 deci- 
‘ F 2 ; ; P , sion on a point 
have an interest to maintain. Guerin et al. vs. Bagneris, 9 of practice is 


s ; sy known and made 
Louisiana Reports, 471. public, no delay 


In that case, which was decided at May term, 1836, we ill be allowed 
Vier : Sears ve party to avai 

refused the dismissal, but gave time to cite in the warrantors, himself’ of it, at 

: : trial of the ap- 
because the question was new, and the members of the bar aah ! 


party evicted, of obtaining in the judgment of eviction, relief 


hands ought to cite before us all the parties to the judgment 
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Westerx Dist. entertained much difference in opinion on that question. As 


Oct. 1838. 


GORTON 
v8. 


GORTON’S EX’R. 


that decision has long ago been published and is well known, 
we do not think ourselves authorized to grant the same 
indulgence. 


It is, therefore, ordered, adjudged and decreed, that the 
appeal be dismissed with costs. 





GORTON Us. GORTON’S EXECUTOR. 


APPEAL FROM THE COURT OF THE SIXTH JUDICIAL DISTRICT FOR THE 
PARISH OF AVOYELLES, THE JUDGE OF THE SEVENTH PRESIDING. 

If the clerk’s certificate to the feot of the record, states that it contains 
“ a transcript of all the proceedings had, and all the evidence adduced on 
the trial, this will be sufficient to sustain the appeal, without a certificate 
that the testimony was taken down in writing, at the request of one of 
the parties, to serve as a statement of facts, &c. 

Where endorsed notes are taken at a probate sale, paraphed ne varielur, the 
executor may take out an order of seizure and sale, as against the maker 
and the property mortgaged, on the production of the procés verbal of 
sale, without making any proof of the endorsements on the note. The 
endorsers in such cases, are only considered in the light of sureties. 

The purchaser at a probate sale, cannot retain the amount of his notes in 
discharge of a legacy from the decedent to his minor children, on the 
ground that he is entitled to receive it for them, and has the usufruct 
during his marriage with their mother. His debt to the estate is personal, 


and his claim to the legacy in autre droit. 


This case comes up on an injunction obtained by the 
plaintiff, to stay an order of seizure and sale, taken out by the 


executor of George Gorton, deceased, on certain notes secured 
by mortgage. The plaintiff purchased three slaves at the pro- 
‘bate sale of his deceased brother’s estate, for the sum of one 
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thousand nine hundred and fifteen dollars, for which he gave 
his four several promissory notes forfour hundred and seventy- 
eight dollars and seventy-five cents each, payable to the 
order of Robert A. Crain, and endorsed in blank by said 
Crain, and 8. E. Cuny, and were paraphed ne varietur, and 
mortgage retained. When they became due and remain- 
ing unpaid, the executor obtained from the judge at cham- 
bers, an order of seizure and sale, on presenting his petition, 
with the procés verbal of sale, by the judge of probates, and 
the notes annexed, and was proceeding to sell the property. 

The present plaintiff applied for and obtained an injunction 
to restrain the sale, and to have the order of seizure and sale 
set aside, on the ground that the testator had made a legacy 
of one thousand dollars to his minor children, which he had 
a right to compensate for the sum he was owing the estate of 
his deceased brother. 

He further alleges, that the order of seizure and sale was 
illegally and irregularly obtained on said notes, and that it is 
null and should be set aside. He prays for an injunction, 
and that the order of seizure and sale be set aside, and the 
demand of his minor children for their legacy allowed, in 
compensation of the sums he owes the estate. 

The defendant in injunction pleaded a general denial, and 
averred that the legacy of plaintiff’s children could not com- 
pensate the debt he owed the estate in his own right ; that 
there are other legatees. The property of the estate has 
been sold on long credits, and the debts are to be first 
paid, ete. 

On these pleadings and issues the cause was tried. 

The district judge rendered judgment perpetuating the 
injunction, and setting aside the order of seizure and sale, 
without prejudice to the ulterior rights of the defendant, and 
he appealed. 


Winn, for the plaintiff. 


Hyams and Dunbar, contra. 
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Martin, J., delivered the opinion of the court. 

The dismissal of the appeal is prayed fur, on the ground 
that there is no statement of facts, etc., the clerk having neg- 
lected to certify that the testimony was taken down in wri- 
ting on the trial, at the request of one of the parties, in order 
to serve as a statement of facts, as provided by the Code of 
Practice, article 601. 

It appears to us the appeal ought not to be dismissed, 
because the clerk has certified that the record contains a 
transcript of all the proceedings had, and all the evidence 
adduced on the trial. Code of Practice, 896. 

The defendant having obtained at chambers an order of 
seizure and sale, on the procés verbal of the judge of pro- 
bates, of the sale of his testator’s estate, to which was 
annexed the note of the plaintiff, with two blank endorse- 
ments, paraphed ne varietur by the judge, as given for the 
price of property purchased at said sale, he obtained an 
injunction to stay the order of seizure and sale, on the ground 
that the defendant had not proved, by an authentic act, the 
endorsement of the note ; so that it did not appear that the 
plaintiff had acquired the right of the person named, as the 
original payee in the note. The order of seizure and sale 
was set aside, the injunction made perpetual, and the 
defendant appealed. 

The court, in our opinion, erred. The judge had before 
him authentic evidence that the plaintiff’s note was given to 
the defendant with two blank endorsements thereon, for the 
price of property purchased at the probate sale. The defend- 
ant therefore, was, in substance, the immediate payee and 
owner of the note, as the person to whose order it was made 
payable, was never intended to have (or actually had) the 
right of receiving its amount. This person and the other 
endorser intervened, only as sureties of the maker of the 
note. 

The defendant might, if he had not seen proper to resort 
to an order of seizure and sale, have brought a direct action 
on the note against the maker, stating that he was entitled 
to receive its amount, not as endorsee but as owner, having 
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received it from the maker. In such a case as in the present, Wzsrenx Dist. 

the verity of the signatures of the persons appearing as Oct. 1838. 

endorsers, would be an immaterial circumstance ; for even if ~ ,onrox 

they were forgeries, a recovery might be had. be 

es ” , GORTON’S EX’R. 

The plaintiff has further urged, that the will of the 

defendant's testator, contains a legacy in favor of his minor 

children under the age of puberty, which he is entitled to 

receive for them, and of which he has the usufruct during The purehaser 
: as “< ne . at a probate sale 

his marriage with their mother ; and accordingly, the testa- 


cannot retain the 


tor’s estate being solvent, he ought to be permitted to retain avs ng an 


the amount of the note in discharge of the legacy. It carguel sane 
: ane - cy from the de- 

appears to us this cannot be allowed. The plaintiff’s debt is ps tier 
“ co clat : C nor children, on 

a personal one, and his claim to the legacy in autre droit, and the ground, thet 
cognizable only by the Court of Probates. The District he is ns 
. . . +, receive it for 

Court is without authority to enforce the payment of it. them, and has 
Tei es it clear , a aueaeh .¢ the usufruct du- 
Neither does it clearly appear that the plaintiff could SUpport ving his mar- 
his pretensions even in the Court of Probates. Every indi- riage with their 
; i , _ mother. His 
vidual, and perhaps every estate, is, prima facie, deemed sol- debt tothe estate 
ers ve " a - 7, dics ' is personal, and 
vent; yet no executor can, with safety, discharge, at once, a his claim to the 
debt of his testator. He must wait until time be given for legacy im autre 


distant creditors to present their claims, in order that it may _ 
be established contradictorily with all who present them- 
selves as creditors, that there is really a sufficiency of assets 
to pay all the debts. Legatees must wait until then, for 
they are to be paid only out of what remains after the credi- 
tors are all satisfied. An executor can disburse no money of 


the estate, without an order of the Court of Probates. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be annulled, avoided and 
reversed ; and that the injunction be dissolved, and the 
order of seizure and sale reinstated ; the plaintiff and 
appellee paying costs in both courts. 
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GINN vs. CLACK. 


APPEAL FROM THE COURT OF THE SEVENTH JUDICIAL DISTRICT, FOR THE 
PARISH OF OUACHITA, THE JUDGE OF THE SIXTH PRESIDING. 


When there is not sufficient time to cite in the appellee by the return day, 
the clerk cannot alter the time by inserting a prolongation of the day of 
appearance in the citation. The day on which the party is cited must 
be the one fixed by the judge, and be expressly stated in the citation, 

The appellee may file his motion to dismiss the appeal, at any time within 
three days after the day on which he is cited to appear ; and this right he 
has, even if the record be filed sooner, and the cause set down for trial. 

Where there was not time to cite in the appellee on the return day fixed by 


the judge, the appeal was, on his motion, dismissed. 


This is a petitory action to recover a tract of land in the 
possession of the defendant. On trial, after the pleadings 
and issues were made up, and evidence adduced, the defend- 
ant had judgment, from which the plaintiff appealed. 

Judgment was rendered the 25th of September, 1837, and 
an appeal was granted the 25th of September, 1838, return- 
able to the first Monday (1st day) of October following. 
Citations issued and were served on the appellee the same 
day. But the citation runs thus: ‘ You are hereby cited to 
appear, &c., on the first Monday of October next, if twenty- 
four days shall remain between the time of service hereof 
and the said first Monday of October next, but if so many 
days shall not remain, then, in twenty-four days from and 
after the service hereof, to answer to the said appeal.” 


M‘Guire, for the defendant and appellee, moved to dismiss 
the appeal, for defect and irregularity in the return day 
and citation. 


Martin, J., delivered the opinion of the court. 

The dismissal of the appeal is prayed for in this case, on 
the ground that it was granted on the 25th of September, 
1838, and made returnable to the Ist of October following. 
The appellant has urged, that the irregularity of the 
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return day is cured by the citation, in which the appellee is 
cited to appear “on the first Monday in October next, if 
twenty-four days shall remain between the time of service 
hereof and the said first Monday of October, but if so many 
days shall not remain, then, in twenty-four days after service 
hereof,” &c. 

The Code of Practice, makes it the duty of the judge to 
state, at the foot of the petition, the day on which the appeal 
shall be returned; article 574. He did so in the present 
case, and we are ignorant of any authority in the clerk to 
substitute another return day to that which the judge has 
fixed. The day on which the party is cited to appear, must 
be expressly stated in the citation, and must be certain and 
not left to be ascertained by computation. 

The law requires, that the appellee must be cited to appear 
at the next term, if there be sufficient time, after allowing the 
same delay which is granted to defendants in ordinary suits, 
and if not, to the subsequent term; Code of Practice, 583. 
This appeal was granted on the 25th of September: accord- 
ing to the calculation in the citation, twenty-four days were 
to be allowed from the service, to satisfy the delay of one day 
for every ten miles between the place of his residence and 
that on which the court is held, as well as the ten days 
To 
these, ten more days ought to have been allowed for the 
time necessary to procure the citation from the clerk, put it 
in the hands of the sheriff, and to have service made; in all, 
about thirty-four days, which must have protracted the return 
day, to the 29th or 30th of October. As at this late date, 
the Supreme Court is not in sessioft in the Western District, 
because it must necessarily adjourn on the 31st of the month ; 
no proceedings could be had on the appeal, if returnable at 
this October term ; it ought, 


allowed to defendants in ordinary cases to answer in. 


therefore, to have been made 
returnable to the first Monday of the succeeding term. 

The counsel for the appellant has urged, that the appel- 
lee’s motion to dismiss, cannot be heard, because it was no 
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When _ there 
is not sufficient 
time to cite in 
the appellee by 
the return day, 
the clerk cannot 
alter the time by 
inserting a pro- 
longation of the 
day of appear- 
ance in the cita- 
tion. The day 
on which the 
party is cited 
must be the one 
fixed by the 
judge, and be ex- 
pressly stated in 
the citation. 


The appellee 
may file his mo- 
tion to dismiss 
the appeal, at 
any time within 
three days after 
the day on which 
he is cited toap- 


pear; and this 
right 
{ even if the re- 
cord 


he has, 


be filed 


filed within three days after the record was filed, and not sooner and the 


until the cause was set for trial. 
61 


The Code of P 


VOL. XIT, 





, , eause set down 
ractice, for trial. 
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Wesrenn Dist. indeed, requires, that the appellee shall file his answer 
Oct. 1858. within three days after the time allowed him for appearance 
~~ nemexix by the citation. In this case, the citation required him to 
avencrr,  @ppear on a day subsequent to the 20th of October, and the 
motion to dismiss was filed more than a week before. Code 
of Practice, 886. 2 Louisiana Reports, 300. 

If the cause had been regularly set down for trial, it is not 
_Where there clear that the appellee would necessarily be deprived of the 
deslathsepeet- right of dismissing the appeal ; but it appears to have been 
<a eat set down before the day fixed in the citation for the appear- 
is ig ap- ance of the appellee. This cannot preclude him from filing 
motion, dismis- his answer, or a motion to dismiss, for he had three days to do 

_ so, as the appellant admits, after the day of appearance. 


It is, therefore, ordered, adjudged and decreed, that the 
appeal be dismissed, with’ costs. 





HEMPKIN US. AVERETT. 


APPEAL FROM THE COURT OF THE SEVENTH JUDICIAL DISTRICT, FOR THE 
PARISH OF OUACHITA, THE JUDGE OF THE SIXTH PRESIDING, 


Where there was not time to cite in the appellee, on the return day fixed 


by the judge, the appeal, on motion of the appellee, will be dismissed. 


When there is not time to cite the appellee to the next term, the return day 


should be fixed for the first day of the succeeding term. 


The appeal in this case was granted on the 21st day of 
September, 1838, and made returnable the Ist day of October 
following, leaving but nine days intervening, besides the 
travelling time of one day for every ten miles. 


M‘Guire, for the plaintiff and appellee, moved to dismiss 
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different day from that fixed by the judge. 


Garrell, contra. 





Martin, J., delivered the opinion of the court. 


{ The only difference between this case and that of Gina vs. 
Clack, just decided, is, that the appeal in this was granted 
on the 21st of September, 1838, while in that it was granted 

The citations in both fixes 

. the same day of appearance to the appellee. The circum- 

stance of the appeal in this case having been granted four 
days sooner than in the former, is unimportant, as the return 
day in both were improperly fixed in the judge’s order, and 
in the citation of appeal. For the reasons given in the case 
referred to, of Ginn vs. Clack, the appeal in this case must 
be dismissed. 


on the 25th of the same month. 





It is, therefore, ordered, adjudged and decreed, that the 
appeal be dismissed, with costs. 





BAILLIO ET AL. vs. INNIS’S EXECUTORS. 


APPEAL FROM THE COURT OF PROBATES FOR THE PARISH OF RAPIDES. 


The general provision of law is, that “ nuncupative wills under private 
| signature,” must be attested by five witnesses residing in the place, or 
seven residing elsewhere ; but there is an exception in regard to this form 
of wills made in the country, that three witnesses residing in the place, or 
five elsewhere will suflice ; provided, that in this case a greater number 


cannol he had. 
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It must be shown, that a greater number than three witnesses could not be 
had ; or if it appears that a greater number might have been had toa 
nuncupative will, under private signature, made in the country, it will 


be annulled for want of the legal formalities, 


This is an action instituted by the legal heirs of Mrs. 
Ellen Innis, deceased, against her executors, to annul and 
set aside her last will and testament. 

The plaintiffs allege that the will is null, for want of the 
essential formalities required by law, because it is not stated 
that it was dictated by the testatrix ; of its having been read 
to her in the presence of the notary and witnesses, by whom 
it was written, and that it does not state all the formalities 
were gone through without interruption, and turning aside to 
other business ; that the testatrix knew not how to write, 
yet no mention is made of her declarations to that effect, or 
the reasons for not signing her name; and, in fact, none of 
the formalities of law have been complied with, either in 
the making the will or admitting it to probate. The plain- 
tiffs further state, that the will contains a substitution and fidei 
commissum, which is reprobated by law. 

The plaintiffs further allege, that they are the brothers and 
sisters, and other heirs at law of the testatrix, and as such 
entitled to inherit her estate ; that the executors have gone 
on to administer and take into their possession, all the pro- 
perty of said estate, and have rendered no account, and that 
no partition has been made thereof. 

Wherefore, they pray that the executors and all those who 
claim under the will be cited ; and that the said will and the 
probate thereof, be annulled and set aside as illegal and 
informal ; that they be recognized as heirs, and the executors 
required to render an account of their administration, and the 
property of the estate ; and that a final partition be made 
between all the legal heirs and representatives of the 
deceased, Mrs. Ellen Innis. Finally, that the executors be 
condemned to pay five thousand dollars damages, and _ thirty 
thousand dollars for the use, enjoyment, interest and _ profits 
of the said estate. ' 

The defendants pleaded a general denial, and further 











OF THE STATE OF LOUISIANA. 


averred, that the will attacked in the petition is good and 
valid in law; and that they have a good and valid title 
under the will to all the property of the deceased, and which 
is claimed by the plaintiffs. They pray that the said will be 
confirmed and established. 

Upon these pleadings and issues the cause was tried before 
the judge of probates. 


Tue Witi.—* I, Ellen Innis, do make and ordain this 
my last will and testament: first, to imy beloved husband, 
Alexander Innis, I give and bequeath all my property, both 
real and personal, during his natural life ; and at his death 
I give and bequeath the whole of my property, both real and 
personal, to my brothers, John L. Baillio and Auguste Baillio, 
to be equally divided between them, except two thousand 
dollars, which I give to John Westley, an orphan boy, whom 
I have raised, and who is at this time with me; the money 
to be put out at interest by my executors hereafter named, 
and be given to him when he arrives at the age of twenty-one 
years. 

“ Lastly, [ nominate and appoint my beloved husband, 
Alexander Innis, and my brother, John L. Baillio, executors 
of this my last will and testament, hereby revoking all 
others, etc. 

“In testimony whereof, I hereto subscribe my name, in 
presence of the undersigned notary public, and the three 
subscribing witnesses, who were called at my request, at 
Alexandria, this 5th May, 1827. 


“ ELLEN INNIS.” 


Mark. 
“ Mrs. Innis not being able to write her name, I have 
done it at her request. “J. B. SCOTT. 
* Done before me, - - J. B. SCOTT, Notary Public. 


Witnesses. 
*“ James Bowie, 
“S, E. Cuny, 
“J. B. Henno. 
“© Ne varie”. TOS. Parish Judge.” 
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On the 17th November, 1834, the judge of probates for 
the parish of Rapides, states in his procés verbal, that Alex- 
ander Innis, one of the executors of Mrs. Innis’s will, came 
into court, and requested that the last will and testament of 
Mrs. Ellen Innis, heretofore deposited in the office of the 
parish judge, etc., be opened, proved, and admitted to 
record ; and the death of Mrs. Innis being proved, and the 
will opened, came Stephen E. Cuny, one of the subscribing 
witnesses to the will, who being duly sworn and examined 
in presence of J. B. Scott, notary public, deposes and says, 
he recognizes the testament presented to him, as being the 
same executed in his presence, by Mrs. Ellen Innis, by mak- 
ing her ordinary mark thereto ; that he recognizes his signa- 
ture as one of the witnesses to said will, as well as the sig- 
nature of James Bowie, and J. B. Henno, the other subscrib- 
ing witnesses, the former of whom resides out of the United 
States, and the latter is dead ; and that the will was signed 
in their presence. The will was then read in a loud voice, 
and paraphed by the notary. 

S. E. Cuny, one of the witnesses to the will, was called 
and sworn on the trial, and testified to the execution of the 
will, and to the signatures of the other witnesses, Bowie and 
Henno, who were dead; that the will was written and 
signed by the tesiatrix, on board of a steam-boat then lying 
at the town of Alexandria; that the steam-boat left a very 
short time after signing the will ; that the will was read to 
the testatrix in the presence of the witnesses, and that she 
was unable to write at the time. Witness supposes the popu- 
lation of Alexandria in 1827, was between five and seven 
hundred, one half blacks ; that there were from fifty to a 
hundred white men residing in Alexandria. 

J. B. Scott, a witness, and who signed the will as a 
notary, says, Mr. and Mrs. Innis desired him to make their 
wills ; that she wished to give her property to her husband 
during his life, and Mr. Innis wanted to give his to his wife 
during her life, with the exception of some donations ; that 
Mr. and Mrs. Innis were on board a steam-boatin Red River, 
at the landing at Alexandriv, on their way to the North ; 





a 
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that Mrs. Innis was unwell, and they both wanted their Wesrerw Disr. 


wills written immediately as the steam-boat was about start- 
ing. He wrote the will and read it to Mrs. Innis, in presence 
of the witnesses, who declared it to be her last will and tes- 
tament. She, not being able to write, made her mark. 
Thinks they had some difliculty in getting the witnesses 
they did get. All the parole testimony was objected and 
excepted to by plaintiff’s counsel, as inadmissible, against a 
written instrument, etc. 

A plan of the town of Alexandria, was in evidence, to 
show the steayn-boat lay out of the town limits, and that the 
will was made in the country. 

Upon the whole evidence, the judge of probates was of 
opinion the will was good and valid as a nuncupative will, 
under private signature. Judgment was rendered, confirm- 
ing and establishing the will, from which the plaintiffs 
appealed. 


Winn and Brent, for the plaintiffs. 


Dunbar, for the defendants. 


Martin, J., delivered the opinion of the court. 

The plaintiffs, heirs at law of Ellen Innis, deceased, are 
appellants from a judgment of the Court of Probates, which 
establishes her last will and testament. This instrument, to 
which the form of a nuncupative will by authentic act was 
attempted to be given, is admitted to be invalid as such, but 
it is contended, that it is good as a nuncupative will, under 
private signature. The principal objection, is, that it was 
subscribed by four witnesses only, one of whom was the 
notary. The appellee’s counsel has contended, that three 
Witnesses sufliced ; and if more be required, they have shown 
that as the will was executed in the country, the impossi- 
bility or great inconvenience of obtaining them, forms an 
exception to the general rule. 

The will appears on the face to have been executed in the 
town of Alexandria, and parole evidence has been introduced 


Oct. 1838. 
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Westerx Dist. to show that it was made on board of a steam-boat, moored 
Oct. 1858. at the landing before the town. Exceptions were taken to 
naittio rr at. the admission of the parole evidence, but we have deemed it 
ws. . . . . . . . . . “re 
innis’s Ex’rs, USeless in deciding this case, to inquire into the admissibility 
of the evidence, because it has appeared to us immaterial to 
the issue. 
Admitting that the steam-boat, while thus moored, was 
The general ; : 4 or jae ; 
paniea dee in the country, and not within the limits of the town, the 
is, that, ‘nuneu- will has been considered as made in the country. Its date 
pative wills un- . ‘ ; Awe : 
der private sig- 1S posterior to the promulgation of the Louisiana Code, which 
ature,” tbe : ° , , P 
attested by five Provides that nuncupative wills, under private signature, 
Se a may be made in the presence of five witnesses, residing in 
ing in the place, Nay ae 
or sevenresiding the place, or of seven residing elsewhere. Louisiana Code, 
elsewhere ;_ but . ; ne 2 ‘ 
there is an ex- article 1574. There is, however, an exception, in regard to 
i tg wills made in the country. There, three witnesses residing 
wills made inthe in the place where the testament is received ; or five residing 
country, that | here wi Se eet ‘ : 
three witnesses elsewhere will suffice, “ provided, that in this case, a greater 
iid tis ed number of witnesses cannot be had.” Louisiana Code, 1576. 
b 
elsewhere, will The counsel for the appellees have contended, that the 
sufhee ; provid- ; “2 ‘ 95) atteacs : ; 
ed, that a great words, “ in this case” relate only to a will, in which the wit- 
ernumber cannot nesses reside out of the place. The appellant’s counsel, on 
be obtained, e 
the contrary, urges, that these words relate to every will 
made in the country; in other words, that the same number 
of witnesses required to a will made in town, must be had to 
a will made in the country, unless such a number cannot 
be had. 
The appellee’s counsel has drawn our attention to the 
corresponding article in the Civil Code of 1808, page 228, 
article 98, in which the words “ in both cases” are used, 
instead of the words, in this case, in the Louisiana Code, 
which excludes the extension of the proviso to a will hav- 
ing three witnesses. The article cited from the old code, 
treats of wills and codicils, and the words ‘ both cases” 
relate to those cases in which a will or codicil is made. We, 
therefore, conclude, that there is no difference between a will 
made in town and in the country, as to the number of wit- 
nesses required, when that number can be had. This con- 


fines our inquiry to a mere question of fact, to wit : whether 
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a fifth witness to the will under consideration, might have 
been had. 

One witness has deposed, that there was some difficulty in 
getting the witnesses which were obtained. There is not a 
tittle of evidence from which it may be inferred that any 
attempt was made to obtain more. Nor even that the notary, 
or any one else, thought that more were necessary ; or that 
there was any intention of making any other will than a nun- 
cupative will by authentic act. A notary was resorted to, 
and he took with him three witnesses, the number required 
by law, for a will of this kind. Louisiana Code, article 1571. 

If a nuncupative will, by private act, had been intended, it 
is probable that it would have been easy to find on board of 
the boat, another witness, which, with the other three, and 
the notary, would have completed the number required for 
such a will, even if none could have been obtained in town. 
There is generally on board a steam-boat, a captain, mate, 
clerk, pilot and engineer, who, it may be supposed, are able 
If none of these could be had, and 
there were no passengers, any of the boat hands might have 


to sign their names. 


been taken, for it is not necessary that all the witnesses to a 
It is difficult to 
assent to the proposition that the testatrix was alone on 


will should be able to write their names. 


board, surrounded only by slaves or females, who cannot be 
instrumentary witnesses, 
the proposition of the appellant, that it having been disco- 
vered that the will wanted most of the legal formalities 
necessary for a nuncupative will by authentic act ; an after 
thought occurred, to attempt to support it as a nuncupative 
will by private act, and for this purpose it has been endea- 
vored to prove, that a greater number could not be had. In 
this, it appears to us, the appellees have failed. 

Our learned brother, in the Court of Probates, has 
expressed, and with great ingenuity supported a different 
opinion, but we have not been able to concur with him. 


We much more readily assent to 


It is, therefore, ordered, adjudged and decreed, that the 
judgement of the Court of Probates be annulled, avoided and 
62 
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Western Dis. reversed ; and that the instrument offered by the appellees, 


Oct. 1838. 
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as the will of Ellen Innis, be rejected and set aside, and that 


the cause be remanded for further proceedings according to 
law ; the costs of the appeal to be paid by the succession of 
the deceased. 





PAIGE & WELLS vs. SCOTT’S HEIRS. 


APPEAL FROM THE COURT OF THE SIXTIL JUDICIAL DISTRICT, FOR THE 


PARISH OF RAPIDES, THE JUDGE THEREOF PRESIDING, 
Where the owner of a tract of land gave permission to make “a race 
course” on it, saying to the plaintiffs “they might have the land ten 
years for nothing,” or “ as long as they pleased,” but it does not appear 
that the owner was to derive any benefit from the improvement put on 
it; Held, that there was no lease, and the heirs of the late owner are 
entitled to the possession under their inheritance. 
It is of the essence of the contract of lease, that a rent, or an equivalent, 


should be stipulated. 


This is an action to enforce a verbal lease, or an 
innominate contract. The plaintiffs allege, that Judge 
Scott, the ancestor of the defendants, leased to them a tract 
of land, adjoining the town of Alexandria, for “a race 
course,” to be used by them for the term of ten years, free of 
rent, for and in consideration of the improvements made, and 
to be made on the land, which were then worth four thou- 
sand dollars. That Judge Scott died, in August, 1834, 
without having made and executed a lease in writing; and, 
since his death, his widow and heirs have slandered their 
title, by denying the above lease was ever made to them, 
and have endeavored to deprive them of the benefit and use 
of it, to their damage five hundred dollars. They pray for 
judgment quieting them in their title and possession to the 
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land in question, for the term of their lease, and for their Wesrzex Disr. 


damages. 


Oct. 1838. 


The defendants deny that the plaintiffs have any manner race er at. 


v8. 


of title to the premises, either by lease, or otherwise. That scorr’s uzrs. 


they have illegally, and without any shadow of title, taken 
possession of the land, have cut down valuable timber, and 
made crops thereon, and are still cultivating the same, for 
which defendants claim damages in reconvention in the sum 
of five thousand dollars. 

Upon these pleadings and issues, the cause was tried 
before the court and a jury. 

M‘Crummin, a witness for plaintiffs, says he made a 
survey of the ground and race course, and that he observed 
to Judge Scott, that as the plaintiffs would be at great 
expense, he ought to let them have a long lease; and Judge 
Scott observed they might have it as long as they pleased. 
They have occupied it since, and made considerable 
improvements on it. He made the survey the 3d April, 1834. 

Mr. Chew, a witness on same side, says, having heard 
that Judge Scott had leased the space of ground called the 
race course, he asked him about it, who told witness, that one 
of the plaintiffs being his son-in-law, he let them have the 
land for ten years for nothing. They have since made con- 
siderable improvements on it. Thinks the labor and expense 
would cost four or five thousand dollars. If, after ten years, 
it should continue a race course, these improvements would 
make it more valuable. Thinks if he was the owner he could 
now rent it for fifteen hundred dollars. 

Mr. Thomas has heard Judge Scott, several times, mention 
the making the lease, but did not mention the terms, that 
he recollects. Said he did not rent the land for cultivation, 
and would not. 

The district judge charged the jury, “ that article 2641 of 
the Louisiana Code did not exclude all other prices, or con- 
siderations, for the enjoyment of the property by lease, than 
those mentioned in this article. And, if they were con- 
vinced by the evidence that the plaintiffs were to have the 
enjoyment of the property in question, for ten years, and, as 
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the consideration of said enjoyment, they were to put certain 
improvements on it which would enhance the value of the 
property to the proprietor, such contract would be legal in 
itself; and, though not, perhaps, constituting what the 
jurists technically call a lease, yet it would be governed by 
the same rules; and they might, therefore, view it in that 
light, and give a verdict in favor of the plaintiffs, if such a 
case was made out to their satisfaction.” This charge was 
excepted io by the defendants’ counsel. 

The 264 1st article of the code says, “the price should be 
certain and determinate, and consist of money. However, 
it may consist in a certain quantity of commodities, or even 
in a portion of the fruits yielded by the thing hired.” 

The jury returned a verdict for the plaintiffs, confirming 
their lease for ten years, and that they be quieted in the 
enjoyment thereof. From judgment confirming the verdict, 
the defendants appealed. 


Dunbar, for the plaintiffs. 


Elgee, for the defendants. 


Martin, J., delivered the opinion of the court. 

The defendants are appellants from a judgment by which 
the plaintiffs are quieted in the use and possession of a tract 
of land, which they allege that they hold on a lease from the 
ancestor of the defendants. 

The answer denies that the plaintiffs have any lease. 
They have not produced any written one, but they have 
proven by one witness that the defendants’ ancestor told 
him, “that as one of the plaintiffs was his son-in-law, he let 
them have the land ten years for nothing.” 
deposed, that on his telling the defendants’ ancestor that he 


Another witness 


“ought to let the plaintiffs have a long lease” of the tract, 
he replied, “they might have it as long as they pleased.” 

There is not the least tittle of evidence that the defendants’ 
ancestor stipulated for any rent, or any profit or advantage, 
for the use and occupation of the land. The plaintiffs 
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improved it as a race ground, and it is shown that they spent 
large sums of money in fitting it up as such. But it does 
not appear that the defendants’ ancestor was to derive any 
benefit from these improvements, as the plaintifls were not 
bound to leave them on the premises, 

The plaintifls have indeed shown, that they had the 
gratuitous permission to make use of the tract of land, as a 
race ground, but not that they had any lease of it. The 
jury, therefore, erred in concluding that the plaintiffs had a 
lease, it being of the essence of the contract of lease, that a 
rent, or an equivalent, should be stipulated. The judgment 
on this verdict is erroneous, and unsupported by law, and, 
consequently, cannot stand. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be annulled, avoided and 
reversed ; and that ours be for the defendants, as in the case 
of a non-suit, with costs in both courts. 





WALTON US. CATHOLIC CONGREGATION. 


APPEAL FROM THE COURT OF THE SIXTIT JUDICIAL DISTRICT, FOR THE 


PARISH OF NATCHITOCHES, THE JUDGE OF THE FIFTH PRESIDING. 
The Church Wardens of the Catholic Congregation of St. Francis, were 
authorized to raise the sum of twenty thousand dollars, by lottery, and 
to draw as many as three classes ; with the right to sell their privileges, 
which they did, to another person, who also sold his rights and privileges 
to F, who drew as many as twenty classes ; Meld, that there was no pri- 
vity between the Church Wardens and F, and they were not liable for 


the payment of the prizes drawn under his management. 


This is an action to recover half the prize of ten thousand 
dollars, drawn fo a lottery ticket, No. 13, 10, 23, in a lottery 
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entitled to the 
possession un- 
der their inhe- 
ritance, 

It is of the es- 
sence of the con- 
tract of «a lease 
that a rent or an 
equivalent 
should be stipu- 
lated. 
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Wesrerx Dist. drawn on account of the defendants, in New-Orleans, the 


Oct. 1838. 


WALTON 
v8. 
CATHOLIC 
CONGREGATION. 


28th July, 1832. The plaintiff alleges, that in February, 
1827, the legislature passed an act, conferring on “ The 
Catholic Church of St. Francis, of Natchitoches, the power, 
and authorizing them to raise the sum of twenty thousand 
dollars, by lottery ; and further authorized them to draw as 
many classes as were necessary, and to sell and dispose of 
the privileges granted by the act, to others, for money, who 
were, in like manner, authorized to draw said lottery, and 
that in pursuance of this authority, said church or congrega- 
tion, did sell for a large sun of money, the privilege of draw- 
ing said lottery, to one Jean Baptiste Faget, of New-Orleang, 
who sold the ticket in question, being marked A, in class 
No. 20; that this ticket entitled the holder to such prize as 
should be drawn to its numbers, if demanded within twelve 
months, subject to a deduction of fifteen per cent. 

He further shows, that he is owner of one half of this 
ticket, which drew the prize of ten thousand dollars, and 
that he has demanded payment of said Faget, who has failed 
to pay, even after being prosecuted to judgment. 

He further shows, that the 4th section of the act authoriz- 
ing the lottery, requires that “the managers should give 
security to the satisfaction of the governor, conditioned that 
they pay the prizes drawn to the numbers sold, which 
security the managers failed to give; that defendants did 
sell their right or privilege, either to Faget or some one else, 
who managed the lottery, sold the tickets, and had the 
lottery drawn ; and whether the defendants sold their rights 
or not, is wholly immaterial, as a lottery was got up under 
the act empowering them to make a lottery, and Faget was 
manager, who sold tickets, and under their superintendence 
the lottery was drawn with their knowledge and consent, 
and they are liable in any court for the prizes drawn. 

He further states, that said church or congregation, 
fraudulently neglected to appoint commissioners, and give 
the security required by the act authorizing the lottery ; and 
that they are bound in law, and by the conditions of said 


act, as well as in justice and equity to pay the net proceeds 
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of said prize, or the one half thereof, amounting to four Wesrenx Disr. 


thousand two hundred and fifty dollars, for which he prays 
judgment. 

The defendants pleaded a general denial, and averred that 
they were authorized by an act of the legislature, to raise the 
sum of twenty thousand dollars, by lottery, and that the 
third section empowered them to sell and dispose of the pri- 
vileges granted them, and that in pursuance thereof, they did 
sell it; that they are in no manner responsible for the pay- 
ment of the prizes drawn in said lottery, but that the persons 
who received the proceeds of the sales of tickets, and who 
gave security as the law required, are alone bound; that 
they have sold their privileges for the purpose of building a 
church, which they were empowered to do by this act. 

Upon these issues and pleadings, the cause was tried. 
The following is the act of the legislature, authorizing the 
Catholic Church of St. Francis, of Natchitoches, to draw 
the lottery in question : 

“ Be it enacted, §c., That the church wardens of the 
Roman Catholic Church of St. Francis, of Natchitoches, be 
authorized and empowered, and they are hereby authorized 
and empowered, to raise, by a lottery, the said sum of twenty 
thousand dollars, for the purpose of enabling them to erect 
and build a church, and the necessary edifices, for the use of 
said congregation. 

“ Sect. 2. And be it further enacted, That the said 
church wardens, shall choose three discreet persons, who 
shall act as managers or commissioners of said lottery, to 
make a scheme for said lottery, and sign and sell the tickets, 
and superintend the drawing thereof; to pay the prizes 
drawn therein ; and they shall possess full power to do all 
things for the more complete execution of the objects con- 
templated by this act. 

“Sect. 3. Be it further enacted, That the said church 
wardens are hereby authorized and empowered to sell, or in 
any other manner to dispose of the privilege and authority 
granted by virtue of this act, to any person or persons, on 
such terms as by them may be deemed most expedient. 


Oct. 1838. 
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“Sect. 4. And be it further enacted, That if the said 
sum of twenty thousand dollars, shall not be raised by said 
church wardens, by the first class of said lottery, the said 
church wardens are hereby authorized and empowered to 
commence and earry on a second and third class, until the 
before mentioned sum of twenty thousand dollars, be raised 
by said lottery ; provided, that the managers of the said lot- 
tery, shall give security to the satisfaction of the governor, 
conditioned that they will pay the prizes that may be drawn 
in the said lottery, or return the money received for tickets, 
in case the same shall not be drawn in two years from the 
time they commence selling the tickets. 

“Sect. 5. And be it further enacted, That the security 
required by this act, need not be given for the whole amount 
of the lottery, but that it shall be sufficient if good security 
be given to the amount of the whole prizes of such tickets 
in said lottery.” 

The evidence showed, that the church wardens sold and 
transferred to one J. F. Ribetti, for the sum of four thousand 
dollars, all the rights which they acquired under this act. 
Ribetti sold and transferred all the right he acquired, to one 
J. B. Faget, who proceeded to draw the lottery, in which the 
prize sued for was drawn, even to twenty classes. There 
does not appear to have been any security given by Faget. 
It was admitted the plaintiff had sued Faget, and prosecuted 
him to insolvency, without being able to recover any thing. 

The jury returned a verdict for the defendants, and from 
judgment rendered thereon, the plaintiff appealed. 


Brent and Winn, for the plaintiff. 

1. In this case plaintiff contends, that a special trust was 
reposed in the congregation by the act of 1826; that this 
trust was subject to certain restrictions and provisions, and 
unless they have been complied with, the responsibility of 
the congregation still continues. It is true that the act gives 
the congregation the power to sell their privilege, but this 


power, if exerted, certainly cannot absolve them from the 
obligation to see that all the requirements of the act are ful- 
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filled. In the framing of the act, the legislature knew no Wesrery Disr. 


other party than the defendants in this suit, and of course 
expected no one else to comply with the conditions therein 
imposed. If, therefore, they have failed in this respect, they 
are still to be held responsible. 

2. In the 4th section of the act, the legislature required 
that security should be given to the satisfaction of the gover- 
nor, that the prizes should be paid, or the money returned in 
case the lottery should not be drawn in two years. The evi- 
dence establishes that this security was nof given. We, 
therefore, hold the congregation answerable for a manifest 
dereliction of duty. 

3. If the privilege had not been sold, and if the congrega- 
tion had proceeded to draw the lottery, there could have been 
no doubt, but what they acted illegally in not furnishing the 
required security, for so careful was the legislature that the 
people should not suffer from this species of licensed gam- 
bling, that it exacted security from a religious and wealthy 
corporation. Now can it be supposed, that upon a transfer 
of such a privilege from such a body, to perhaps a needy and 
irresponsible adventurer, that the legislature conceived that 
all necessity for security had ceased to exist, and withdrew 
the assurance which it had given the public, when the lot- 
tery was under the superintendence of the church. Such a 
construction would bring us to the absurdity of supposing 
that the legislature required security where none was needed, 
and voluntarily relinquished it, where it was all essential. 
If the corporation had have exacted security from the pur- 
chaser, they would have gratified the law and would not be 
responsible. Our recourse would have then been against 
the security. 

4. Ina case of this kind, a power to sell, must be construed 
into a power only to sell the profits. See 12 Wheaton’s Reports, 
40. This is the only construction which can comport with 
right and justice. 


~ 


5. The title of the lottery which was actually draiwn, 
was the Natchitoches Church Lottery. It purported to be 


one belonging to a religious corporation, and its proceeds to 
63 VOL. XII. 
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be applied to religious purposes. Many were doubtless 
induced, from this circumstance, to purchase tickets, and 
many more, perhaps, were induced to do so from seeing in 
the act, that security for fair dealing was required to be given 
to the satisfaction of the governor. But if they were de- 
ceived in both of these respects; if it was not the Natchi- 
toches Church Lottery, aithough called so; and if that pro- 
vision as to security is to be a dead letter, then there has 
been a gross and iniquitous fraud practised upon the people. 


Dunbar, for defendants. 

The catholic congregation sold their privileges in this 
lottery, as they were authorized to do by the act of incorpo- 
ration. It was the duty of the purchaser, who stood in their 
place, to have managers appointed, and security given. If 
he has failed to do this, the congregation are not responsible ; 
by the purchase, he took upon himself all the obligations of 
the congregation, as if they had drawn the lottery themselves. 
In no case were they to give security; it was only the man- 
agers who drew the lottery. 

2. If the congregation were ever responsible, that liability 
is gone, as prescription has run in their favor. Louisiana 
Code, 2294-95, 5501. 6 Martin, N. S., 669. 2 Kent's 
Commentaries, 299. 6 Peters’s Condensed Reports, 439. 5 
Peters, 395. 

3. The act of the legislature did not authorize the drawing 
of more than three classes, whereas the ticket sued on pur- 
ports to have been drawn in class number twenty. 


Bullard, J., delivered the opinion of the court. 

The plaintiff sues to recover of the corporation the amount 
of a prize drawn by him,.in the 20th class of a lottery 
authorized by an act of the legislature, for the benefit of the 
latter. He alleges, that he purchased the ticket of one 
Faget, who, failing to pay the prize, was sued by him, and 
a judgment recovered, but which has never been satisfied. 
He further alleges, that the corporation fraudulently neglected 
to appoint commissioners, and to give the security required 
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by the act of the legislature authorizing ‘the lottery, and, Wester Disr. 


thereby, as well as by justice and equity, became liable to 
pay him the prize. The plaintiff, in a sapplemental petition, 
further alleges, that the corporation sold their privilege, but 
that the lottery was got up under the management of Faget, 
and was drawn with the knowledge and consent of the 
defendants, who are, nevertheless, liable for the prize to 
which his ticket was entitled. 

The defendants answered by admitting that they had 
been authorized by the legislature to raise twenty thousand 
dollars by lottery: but that they were authorized by the 
same act, to sell, or otherwise dispose of the privilege thus 
granted, and that they did sell their privilege, but not to 
Faget, and they deny their lability to pay. They further 
plead the prescription of one year. 

The facts of the case are not contested. The defendants 
sold their privilege to one Ribetti, who afterwards sold it to 
J. B. Faget, of whom the ticket was purchased, in the 20th 
class of the church lottery, and drew one half of the capital 
prize of ten thousand dollars. 

The act of the legislature in question, authorized the 
church wardens to raise by lottery, the sum of twenty thou- 
sand dollars, for the purpose of building a church, and other 
necessary edifices, for the use of the congregation. It was 
made their duty to appoint three discreet persons, as mana- 
gers, to make a scheme for said lottery, and sign and sell the 
lickets, and superintend the drawing, and pay the prizes, 
:s for the more complete exe- 


with full powers to do all thing 
cution of the objects contemy 


plated by the act. 

It was further provided, that if the sum of twenty thousand 
dollars should not be raised by the church wardens, by the 
first class of the lottery, they should be authorized to “ com- 
mence and carry on a second and third class, until the before 
mentioned sum of twenty thousand dollars should be raised,” 
provided, that the managers should be required to give secu- 
rity, to the satisfaction of the governor, that they would pay 
the prizes, &e. ‘Phe third section of the act authorized the 
church wardens to sell, or otherwise dispose o: the privilege 


Oct. 1858. 
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The = church 
wardens of the 
Catholic congre- 
gation of St 
Francis, were 
authorized to 
raise the sum of 
twenty thousand 
dollars by lotte- 
ry, and to draw 
as many as three 
classes, with the 
right to sell their 
privileges, 
which they did 
to another per- 
son, who also 
sold his rights 
and privileges 
to F, who draws 
as many as twen- 
ty classes ; Held, 
that there was no 
privity between 
the church war- 
dens and F, and 
they were notli- 
able for the pay- 
ment of the pri- 
zes drawn un- 
der his manage- 
ment. 
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and authority granted by the act, to any person or persons, 
on such terms as by them might appear most expedient. 

It has been contended, on the part of the defendants, that 
it was the managers who should be appointed by them, in 
the event of their proceeding to draw a lottery, for their 
benefit, and at their risk, who were to give the security 
required by the act, and that having sold their privilege, as 
they were authorized to do, they were not bound either to 
appoint managers, or to cause them to furnish security. It 
does not appear to us that there was any privity between the 
church wardens and Faget, of whom the ticket was pur- 
chased. They transferred all their rights and privileges 
under the act of the legislature, to Ribetti, subject to the 
conditions and restrictions contained in that act, and he sold 
to Faget, subject to the same restrictions. It was clearly 
not the duty of the church wardens to require of Faget to 
furnish security to the satisfaction of the governor, inasmuch 
as he was neither their agent, nor their transferree. There 
is certainly no evidence to show any fraudulent neglect on 
the part of the church wardens, to appoint commissioners, 


and to give the security required, as alleged by the plaintiff 


in his petition. They did nothing more than they had a 
right to do, in selling their privilege, subject to its legal 
restrictions, 

There is also great force in the objection, that the act 
authorized but three classes of the lottery, and that the ticket 
in question purports to have been one in the twentieth class. 
The church wardens were authorized by the act to raise 
twenty thousand dollars, by a lottery, and if that sum should 
not be raised by the first class, they were authorized to com- 
mence and carry on a second and a third class, until that 
sum should be raised, &c. This right to draw even a 
second class, depended on the condition that the sum con- 
templated to be raised had not been realized by the first. 
The words of the act do not appear to us to authorize more 
than three classes. 


The case against the corporation of Washington, cited in 
argument, was decided upon different principles. 


That cor- 
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poration appears to have been rendered liable, on the ground Westerx Dist. 
that Gillispie was acting under them in drawing a lottery, 9% 1858. 
in pursuance of a general authority conferred by the city warn 
charter. In the present case it does not appear that Faget B 
held himself out to the world as the agent of the church 
wardens, or as a manager appointed or authorized by them. 
Persons purchasing tickets from him had an opportunity to 
inquire into his rights. He had purchased of Ribetti, by 
notarial act, passed before Carlile Pollock. It would have 
been discovered that the church wardens had parted with all 
their rights, and that, as he was in no manner subjected to 
their control, the purchasers of tickets must look to him for 
the payment of the prizes drawn. 
This view of the case renders it unnecessary to notice the 
plea of prescription. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 








MARTIN US. JETT. 


APPEAL FROM THE COURT OF THE SIXTH JUDICIAL DISTRICT, FOR THE 
PARISH OF RAPIDES, THE JUDGE THEREOF PRESIDING. 

Where two estates are situated adjacent to each other, the one below owes 
to the other a natural servitude, to receive the waters which run natu- 
rally from it, provided the industry of man has not been used to create 
that servitude. 

The owner of the superior estate, cannot make on his own land any works 
which would change the natural passage of the water upon the one 
below, owing the servitude, by cellecting it upon a single point and giving 
it thereby a more rapid current, &ce. | 

The owner of the superior estate may, nevertheless, make any work useful 


and necessary to agriculture, as furrows in a field, &c., or even ditches ; 





Western Dist. 


i 
{ 
| 
i 





CASES IN THE SUPREME COURT 


t 
not for the purpose of making the water flow upon the adjacent land, 
but for the purpose of improving and cultivating his land, and making it 
more healthy. He is not, however, to ameliorate his own land to the 


injury of his neighbor. 


This is an action for damages occasioned by the defendant’s 
stopping up the drains of his plantation, and to have the 
same kept open. 

The plaintiffalleges, that he is the owner and occupant of 
a plantation fronting on Red River, and bounded below by 
the plantation of the defendant ; that within a year past the 
latter illegally and unjustly erected a dam across a drain 
common to both, but on the edge of his own, and thereby 
obstructed the natural flow of the water from the petitioner’s 
land through that of the defendant, into a certain bayou 
below, where it had always been accustomed to flow; that, 
by reason of the illegal conduct of the defendant, he has 
caused a considerable quantity of his (petitioner’s) land to be 
overflowed, whereby he has sustained damage to the amount 
of five thousand dollars. He prays judgment for his said 
damages, and that the defendant be required to demolish his 
dam, and his obstruction to the drain of the water from his 
plantation. 

The defendant pleaded a general denial ; and avers, that 
instead of injuring the plaintiff} the latter had- caused him 
much damage and injury, by digging ditches, and throwing 
the water on his arable lands, to his damage five thousand 
dollars, for which he prays judgment in reconvention, and 
that the plaintiff be condemned to stop up his ditches, &c. 

Upon these pleadings and issues, the cause was first tried 
by a jury, who returned a verdict upon the evidence exhi- 
bited, for the plaintiff, in the sum of three hundred dollars in 
damages, and that the obstructions of the defendant be 
removed by him. 

A new trial was granted on the application of the 
defendant. 

On the second trial a jury was waived. The district 
judge gave judgment for the plaintiff. He remarked, “that 





SE a a 








Pr sr, RET ERE INR 





OF THE STATE OF LOUISIANA. 503 


the fact was well established, not only by the testimony, but Wesrrrw Disr. 
was shown from the formation of the country, that the gene- Oct. 1858. _ 
ral surface of the defendant’s plantation and land is lower — yanris 
than that of the plaintiff, which is caused by the current of ont 
the river on one side and a bayou on the other ; (shown by 
a diagram on file.) When there was any large accumula- 
tion of water on the land of the plaintiff, the surplus flowed 
upon the land of the defendant, even before any impediment 
was made by either. 
© This being the case, it is clear, according to the provisions 
of the Louisiana Code, the defendant could not raise any 
embankment, as he has done, above the natural surface, to 
prevent the waters from flowing in this direction, and thereby 
reflow back on the plainuili” Louisiana Code, 656 ; Nap. 
Code, 640. 
“The defendant complains, that the plaintiff committed 
the first wrong by collecting the water on the surface of his 
field, by means of ditches and drains, and sending it down 
more suddenly on iim below, and rendering the natural ser- 
vitude more onerous and burthensome, contrary to a provi- 
sion in the same article of the Code.” 
On the whole, the district judge came to the conclusion 
that the plaintiff had about five or six acres of cotton injured 
by the embankiment, worth one hundred and forty dollars, 
for which judgment was rendered, and that the obstruction 
to the drain and flow of the water, be cleared. 
The defendant appealed. 


Dunbar, for the plaintiff. 
Winn, contra. 


Bullard, J., delivered the opinion of the court. 

The plaintiff seeks to recover damages from the defendant, 
for illegally erecting a dam or embankment on his land 
adjoining that of the plaintiff, whereby the natural flow of 
waters has been obstructed, and his land has been over- 
flowed. The defendent, in answering, denies that he has 
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the other a natu- 
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ters which run 
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it: provided, 
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man has not been 
used to create 
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done any thing to the injury of the plaintiff, but alleges, that 
the plaintiff, on the contrary, has done him great damage, 
by cutting artificial drains or ditches, on hie adjoining tract 
of land, by means of which his arable lands are overflowed ; 
and he claims damages in reconvention. There was judg- 
ment for the plaintiff, and the defendant appealed. 

The parties are owners of adjacent tracts of land, and it is 
clearly shown, that the defendant’s tract, which is situated 
below, owes a servitude to that of the plaintiff, to receive the 
waters which run naturally from it. The nature and extent 
of this servitude is clearly defined by the code; it is to 
receive the waters which naturally flow from the estate situ- 
ated above, provided the industry of man has not been used 
to create that servitude ; the proprietor below is not at liberty 
to raise any dam, or make any other work to prevent this 
running of the waters, and the proprietor above can do 
nothing whereby the natural servitude may be rendered more 
burdensome. Louisiana Code, article 656. 

If we were to take this last clause in its strict literal sense, 
no doubt would remain on our minds but that the plaintiff, 
by cutting numerous ditches on his land, leading to a central 
reservoir, had greatly aggravated the servitude due by the 
adjoining estate. By means of such canals, the waters 
which would otherwise remain stagnant, in several ponds 
in different parts of the tract, or gradually flow on to the 
defendant’s land, exposed to evaporation, when spread over 
a wider surface, are collected, and poured in a mass upon his 
neighbor, and during heavy rains might seriously injure his 
crop. 

But it is contended, that although our code contains no 
explanatory article, similar to that in the Code Napoleon, 
which, in controversies like the present, directs the tribunals 
to decide in such a manner as to reconcile the respect due to 
property with the interests of agriculture, yet. such ought to 
be the interpretation of the article in question. 

Let us see to what extent the corresponding article in the 
Code Napoleon, has been thought, by able jurists in France, 
to authorize any artificial works, by which the servitude 
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might be rendered more onerous, with a view of favoring the Wesrrrx Dist. 
great interest of agriculture. Ca ee 

Duranton, to whose work our attention has been directed, = -wawrin 
in commenting upon the 640th article of the Napoleon Code, Bont 


which forbids the owner of the superior estate to do any The owner of 
. . . ve ° the superior es- 
thing which might aggravate the condition of the infe- tate, “cannot 
or » savs. “Thus Wen =e i make on hisown 
rior one, says, Thus, he cannot make on his land Oy nod, say walle 
works, which would change the natural passage (immission) — 
eas 7 “ ., change the natu- 
of the waters upon the inferior estate, either by collecting it yal ‘passage of 
the water upon 
the one below 
rent, and more apt to carry down sand, earth, or gravel, er — 
, : : ude, by collect- 
upon the land, or by directing upon a point on the same ingit uponasin- 
gle point and 
giving it thereby 
received without such works,” and he cites Book 1 of the * more rapid 
( ; is : current, &e. A 
Digest, section 1. 1 Duranton, No. 164. 


But the same author proceeds to say, that the owner of 


upon a single point, and giving it thereby a more rapid cur- 


land a much greater volume of water than it would have 


the superior estate may make any work upon it necessary, — \ 
or simply useful to the cultivation of his land, such as fur- | 
rows ina planted field. He may, also, in planting vines, or 
forming a meadow, make ditches for the irrigation of the 
meadow, or for the purpose of rendering his vines more 
healthy and vigorous. fbid, Wo. 165. 


We are by no meats disposed to give to the code such an The owner of 
the superior es- 
late, may, ne- 
superior estate. "Phat every ‘ hasa right to clear and vertheless, make 
superior estate, hat every man hasa rignt to clear anc oe 
d ‘ : eas } any work useful 
cultivate his land, cannot be doubted. The clearing of and necessary to 
agriculture, as 
furrows in a 
to render this kind of servitude more onerous. On the con- feld, &e., or 
Lay : even ditches, 
trary, lands, it is well known, become more dry by being not for the pur- 
re apne neds re —- B -, pose of making 
cleared, because evaporation goes On more rapidly, Ul Il the water flow 


interpretation as would, in eflect, condemn to sterility the 


land, and fitting it for agricultural purposes, is not calculated 


is one thing to clear and cultivate arable lands, and another "po" the adja- 
cent land, but 


thing to reclaim lands naturally covered with stagnant for the purpose 
: * ‘ of improving 
waters, in such a way as to throw the mass of water, which gna cultivating 
would naturally remain in pools or ponds, upon the lands of bis, land, and 
* : oo a. : ; . making it more 
one’s neighbor, situated below. The Roman law, which, healthy. He is 
net . not, however, to 
perhaps, forms the best anticipated commentary upon this ametiorate his 
own land to the 
injury of his 
owner, not for the purpose of making the waters flow upon neighbor. 


64 VOL. XII. : 


part of our code, permitted ditches to be cut by the superior 
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Westery Dist. the adjacent land, but for the purpose of improving, by cul- 


Oct. 1838. 


BAILEY 
v8. 
SMITH, 


tivation, his land, and making it more healthy ; and laid 
down the equitable rule, that he ought not to ameliorate 
his own land to the injury of his neighbors. “Sic debore 
quem meliorem agrum facere, ne vicini deteriorem faciat.” 
Digest, law 1, section 4. 

Tested by these principles, and according to the evidence 
in the record, we find it difficult to concur in the conclusion 
to which our learned brother in the district court has arrived, 
that the canals dug by the plaintiff on his land were only 
such as he had a right to make, for the purposes of cultiva- 
tion, nor are we enabled to say whether the dam constructed 
by the defendant, to counteract the injurious effects of such 
works upon his land, be more than adequate to that purpose. 
While, therefore, we express our regret, that such a contro- 
versy should not be settled by amicable compromise, in such 
a manner as to reconcile the interests of the parties, we are 
bound to say, that in our opinion, justice requires the case 
should be remanded for a new trial. 


It is, therefore, ordered, adjudged, and decreed, that the 
judgment of the District Court be avoided and reversed, and, 
that the case be remanded for a new trial; the costs of the 
appeal to be borne by the plaintiff and appellee. 





BAILEY vs. SMITH. 


APPEAL FROM THE COURT OF THE SIXTH JUDICIAL DISTRICT, FOR THE 
PARISH OF RAPIDES, THE JUDGE THEREOF TFRESIDING, 


Where the plaintiff's death was suggested, after issue joined, and an order 


of revival was made in the name of his widow, who was his administra- 
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trix, and his legal representative, which order was duly served by the Wesrern Dist. 


sheriff : Held, that there was no need of citation to issue, as the repre- 


sentative had full notice of the suit. 


If the plaintiff dies after issue joined, a citation is unnecessary, as that 
would be the commencement of a suit, which does not abate in this 
case. No judgment by default is required, because issue was already 
joined, 

The demand of the plaintiff, and the plea in reconvention, should be deter- 
mined by the same judgment ; so, where the plaintiff dies after a recon- 
ventional demand is put in by the defendant, the case will not be trans- 
ferred on that account to the Probate Court, but may be acted upon 
partly as compensation in reducing the plaintiff’s claim, and partly as a 


judgment against him in reconvention. 


This is an action to recover the price of a house and lot, 
which the plaintiff? alleges he sold to the defendant, for the 
suin of four hundred and seventy dollars, with ten per cent. 
interest, from the 18th October, 1831. The interest to be 
paid by annual instalments, and the principal at the option 
of the purchaser, but the vendor retaining his mortgage 
until payment. 7 

He further shows, that Smith has absconded from the 
state, and left no known agent; wherefore, he prays thata 
curator ad hoc, be appointed to represent said absentee ; that 
he have judgment for the sum of four hundred and seventy 
dollars, with the interest due thereon, and that said property 
be seized and sold to pay the same. 

The curator ad hoc pleaded a general denial; and he 
further avers, that there was on said lot, a very commodious 
house, which was worth seven or eight hundred dollars, and 
Which would have rented for twenty dollars per month ; but 
that after Smith had left this parish, the plaintiff illegally 
and viclently entered upon said lot, and sold and caused the 
house to be pulled down and carried off, which was the pro- 
perty of the defendant, to his injury and damage, two 
thousand dollars, which he pleads in reconvention ; and 
prays that he may be quieted in his possession and title to 
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the said lot of ground, and have judgment against the plain- 
uff for two thousand dollars. After the cause was thus at 
issue, Bailey died. At the November term, 1836, the death 
of the plaintiff being suggested, it was ordered that this 
suit be revived in the name of the heirs and legal represen- 
tatives, 

A copy of this order was served on Mrs. C. B. Bailey, the 
widow of the plaintiff, and administratrix of his estate. 

In this situation the cause remained until April term, 
1838, when it was called for trial. It was submitted to a 


jury, who, on the evidence before them, returned a verdict 


for the defendant, and also allowing him two hundred and 
thirty dollars damages in reconvention. The administratrix, 
by her counsel, then for the first time appeared and filed a 
motion for a new trial, and in arrest of judgment, on the 
ground, to wit: that since the institution of this suit the 
plaintiff had died, and that she is duly appointed administra- 
trix of his estate, but has never made herself a party to the 
suit, nor has his heirs, in the manner required by law ; and 
that the case has been tried without any issue between the 
plaint#’s legal representatives, and the defendant, who has 
obtained a verdict for damages in reconvention. She prays 
that a new trial be granted, in order that she may legally 
become a party. This motion was overruled. Judgment 
was rendered confirming the verdict, from which the 
administratrix appealed. 


Dunbar, for the appellant, contended, that there was error 
on the face of the proceedings. ‘The widow and heirs were 
never cited in and made parties to the suit, nor was any issue 
made up as against them, nor judgment by default taken. 

2. The judgment is erroneous as being rendered without 
proper parties, and should be reversed, and the case remanded 
for a new trial. 


Elgee, for the defendant, insisted, that the order of revival 
was made in the usual manner, and had been duly served by 
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the sheriff on the administratrix of the deceased. Code of Western Disr. 
Oct. 1858. 


Practice, 120. 


2. When a party dies after issue joined, the suit does not 


abate, and it is not necessary to recommence the action. 
No citation is then necessary to bring the representative of 
the deceased plaintiff into court. Notice of the order of revi- 
val is sufficient. Code of Practice, 361. 


Martin, J., delivered the opinion of the court. 

The plaintill sues for the price of a lot of ground, and on 
his suggestion that the defendant was an absentee, a curator 
ad hoc was appointed to defend him. The answer of the 
curator ad hoc states, that Smith, the defendant, repaired a 
dwelling house on the lot, and that the plaintiff, in his 
absence, entered on the premises and sold the house, which 
was worth more than the price for which the lot had been 
sold. 

The general issue was also pleaded, and the answer 
concluded by a plea in reconvention for damages occasioned 
by the unlawful conduct ef the plaintiff, in thus entering on 
the premises and disposing of the house. 

The plaintii? having died, and the administration of his 
succession being committed to his widow, she was made a 
party to the suit. There was a verdict and judgment for the 
defendant who was quieted in his possession, and two hun- 
dred and thirty dollars were allowed him on his plea of recon- 
vention, The administratrix appealed. 

Her counsel assigns as error, on the face of the record, 
that judgment was rendered against her without citation, 
and when there had been no judgment by default, and when 
no revival of the suit after the death of the plaintiff, in the 
name of his heirs and legal representatives had been legally 
ordered and carried into effect. 

At the November term, 1836, of the District Court, the 
death of the plaintiff having been suggested, it was ordered 
that this suit be revived in the name of his heirs and legal 
representatives. A copy of this order was served on the 
administratrix, by the sheriff. 
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Where the 
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after issue join- 
ed, and an order 
of revival was 
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name of his wi- 
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administratrix 
and his legal re- 
presentative, 
which order was 
duly served by 
the sheriff: Held, 
that there was no 
need of citation 
to issue, as the 
representative 
had full notice 
of the suit. 


If the plaintiff 
dies after issue 
joined, a cita- 
tion is unneces- 
sary, as that 
would be the 
commencement 
of asuit, which 
does not abate in 
this case. No 
judgment by de- 
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because issue 
was already 
joined. 


The demand 
of the plaintiff 
and the plea in 
reconvention, 
should be deter- 
mined by the 
same judgment : 
so, Where the 
plaintiff dies af- 
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When the cause was called at the April term, 1838, for 
trial, and after the jury brought in their verdict, the admi- 
nistratrix, who does not appear to have been in court before, 
appeared and moved for a new trial, on the ground that she 
had not made herself a party to the suit, and that it had been 
tried without any issue having been made between herself as 
administratrix, and the defendant. 

The record shows, that an order was made for the revival 
of the suit, which was served on the administratrix, who was 
the legal representative of the deceased. There was no need 
of a citation, for the deceased was the plaintiff, and the repre- 
sentative was brought in, in that capacity. [t was suflicient 
that she had notice of the suit, and of the order of revival. 
The citation is the commencement of a suit; and the Code 
of Practice, article 361, expressly provides, that “ if, after 
issue joined, either the plaintiff or defendant dies, it is not 
necessary to re-commence the action.” No judgment by 
default was necessary, because issue was already joined, 

On the merits, nothing shows that the verdict of the jury 
ought to be disturbed. We have doubted whether that part 
of the case which relates to the reconventional demand, 
ought not to have been transferred to the Court of Probates, 
on the death of the original plaintifl, whose estate was in a 
course of administration in that court. The original defen- 
dant had become plaintiff in the reconvention, and raised a 


claim for money against the estate, of which the Court of 


Probates has exclusive jurisdiction. We have considered 
that the Code of Practice requires that the demand of the 
plaintiff and plea of reconvention, should be determined by 
the same judgment ; and that in the present case, the recon- 
vention was offered, and acted upon by the jury, partly asa 
compensation reducing the claim of the plaintif] and. partly 
as a demand for judgment against him for the balance. 
The plea of reconvention was properly acted upon in the 
District Court, as a matter of compensation, and so far, 
could not have been transferred to the Court of Probates. 
It would have been incongruous to split the reconvention into 


two parts, to be acted upon in twe courts. "Phis reason, 
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added to the requisitions of the Code of Practice, that there Wesrers Dist. 
should be but one judgment on the original demand and the — 9 1858. 
reconvention, has led us to the conclusion, that the District ~ srarx or ua. 


. 7. oy ~ > a bose 
Court correctly acted on both. NORMENT ET AL. 


compensation in 
is ‘efor “dered. adindce - reducing the 
It is, therefore, ordered, adjudged and decreed, that the plaintiff's claim, 
judgment of the District Court be affirmed, with costs. and partly as a 
: . judgmentagainst 
him in reconvene 

tion. 





STATE OF LOUISIANA US. NORMENT ET AL. 


APPEAL FROM THE COURT OF THE SIXTH JUDICIAL DISTRICT, FOR THE 


PARISH OF RAPIDES, THE JUDGE THEREOF PRESIDING, 


The majority of the court were of opinion, that the district attorney had 
the choice of remedies, and could proceed against sureties in bail bond, 
by ordinary suit, and waive the summary mode of proceeding, under the 
statute of April 2, 1635. The state may select any legal means of 
instituting suit, which individuals may resort to, 

Where the sureties on bail, produced the principal on the day, and when 
called, according to the tenor of their bond, who was arraigned, tried, 
and found guilty by the jury, on two indictments, and afterwards disap- 
peared ; Held, that the sureties were not discharged, because the bond 
stipulated, that “the principal shall appear at court, and not depart 


thence without leave of the court, which was not obtained in this case. 


When the forfeiture of a bail bond has become a matter of record, it may 


be put in suit in the ordinary way, and perhaps in no other. 
} s 


Bullard, J., dissenting. When there is a summary as well as an ordinary 
remedy provided by law, the party may resort to either at his option ; 
but in no case ought this option to be permitted, when the law has 
pointed out a specific remedy, and a resort to another would deprive the 


defendant of any advantage, and render his condition more onerous. 
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It is not so clear, that when the body of the accused, is produced by the bail, 
and notice given to the district attorney, the bail is not exonerated, with- 
out any formal exoneralur being entered. According to the English 


authorities, such would be the effect of a surrender by the bail. 


This is an action, instituted by the district attorney, on 
behalf of the state of Louisiana, on the following bail bonds 
against the sureties therein. 


* Know all men by these presents, that we, C. W. 
Jackson, as principal, and James Norment and W. K. 
English, as sureties, are held and firmly bound unto E. 
D. White, governor, ete., etc., in the sum of three thousand 
dollars, for the true payment of which we jointly and 
severally bind ourselves, etc., this 22d December, 1835. 

* The condition of the above obligation is such, that if 
the said C. W. Jackson, who now stands charged, and has 
been committed to the prison of the parish of Rapides, for 
having resisted the deputy sheriff of said parish, in the exe- 
cution of legal process, shall be and appear at the next term of 
the District Court, to be holden in and for the parish and state 
aforesaid, on the third Monday in April next, to answer said 
charge, and not depart therefrom without leave of said court, 
then and in that case, the above obligation to be null and 
void, ete. «OC. W. JACKSON, 

« JAMES NORMENT, 
“WM. kK. ENGLISH.” 


Another bond of the same tenor and date, in the penalty 
of five thousand dollars, which states “that the principal (C. 
W. Jackson) stands charged, and has been committed to 
prison, etc., for having resisted C. D. Goodwin, C. M. Calvit, 
and C. B. Curtis, in the execution of legal process, and for 


having assaulted and beaten the said Goodwin, Calvit and 
Curtis ; and for having forcibly and falsely imprisoned C. M. 
Calvit, and C. B. Curtis, etc.” shall be and appear at the 
next term of the District Court, on the third Monday in 
April next, to answer such of the foregoing charges, as may 
be preferred against him, the said C. W. J., by the grand 
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jury, etc., and not depart thence without leave of said court, Wesrerx Dist. 


etc.” 


Oct. 1838. 


The district attorney alleged, that the condition of said srare or 1a. 


8. 


bonds were broken, by the non-appearance of the principal, .oawner ev at 


(Jackson,) and that they were forfeited, and the sureties 
become liable. He prays judgment against the sureties, 
Norment and English, for the amount thereof. 

The defendants pleaded that the action could not be 
maintained, because the statute of the 2d April, 1835, pre- 
scribes the only mode by which the district attorney can pro- 
ceed to obtain judgment against bail, and this is not the 
mode prescribed. 

2. That on the 2d day of the April term, 1836, they were 
called according to said act of 1835, to produce the said C. 
W. Jackson, in court, and that in obedience to said call, they 
did produce said Jackson, instanter, in open court, and that 
they informed the court at the time, that by so doing, they 
were discharged from all liability, on the recognizance sued 
on, etc. 

3. That the grand jury found bills of indictment against 
said Jackson, and at a late day of the term, he was duly 
arraigned on all of them, and actually tried and found 
guilty on two of them by the jury ; that he was tried imme- 
diately on his arraignment, on said indictment, and was in 
open court during ail the first trial, and that he remained in 
court the greater part of his second trial ; was in court when 
the jury returned a verdict of guilty, and remained there 
after his conviction, for more than twelve hours, etc. For 
these reasons, they deny any liability under the bonds sued 
on, and pray to be dismissed with costs. 

The facts of the case show, that at the term of the 
District Court, to which the parties were required to appear, 
on being called, the sureties brought Jackson, the principal, 
into court, according to the tenor of the bail bonds, who was 
arraigned, tried, and convicted by the jury, on two indict- 
ments, and before sentence was pronounced, he disappeared, 
and has not been retaken so as to be brought into court. 
The sureties thought they had complied with their obliga- 
65 VOL. XII. 
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tions, by producing the principal, when called at the term of 
the court, to which they were recognized to appear. 

At a late day of the term, when it appeared that Jackson 
had left the court house, and on being called failing to 
appear, a rule was taken against him and his sureties, to 
show cause, if any they could, why the recognizance or bail 
bonds, should not be forfeited ; but no proceeding seems to 
have been had. 

The present suit was brought to the next term of the 
court, in the form of a civil action on the bonds. 

The district attorney relied on the tenor of the bail bonds, 
and the non-appearance of Jackson, after he was tried and 
found guilty by the jury ; and the failure of the sureties to 
produce him, to show a forfeiture in order to recover. 

The sections of the act of the 2d April, 1835, providing 
the mode of proceeding against sureties in bail bonds, and 
repealing the former law, are as follows : 

“That the first section of the act to which this is a 
supplement, be, and the same is hereby so amended, that 
instead of the ten days notice, provided for by said section, it 
shall be the duty of the several district attorneys, in their 
respective districts, on the second day of each regular term 
ef the district courts, (leave of the court first had and 
obtained) to call all persons, who may have entered into any 
bond, recognizance, or obligation whatsoever, for their appear- 
ance or their attendance at court, and also to call on the 
security or securities, to produce instanter, the person of such 
defendant or party accused, and upon failure to comply there- 
with, on motion of the district attorney, the court shall enter 
up judgment at nist against both principal and_ security, 
according to the tenor of the bond, recognizance, or obliga- 
tion ; Provided, however, that said judgment may be set aside, 
at any time during the term, upon the appearance of the 
defendant, or party accused, and motion to that effect. 

“Sect. 2. Be it further enacted, etc., That it shall be the 
duty of the clerk to issue as many certified copies of such 
judgment, within ten days after the adjournment of the 
court, as there may be parties, with one original, and shall 
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deliver the same to the sheriff of the parish, if the party has 
his demicil in the parish where the court is held, or to the 
sheriff of the parish where the party or parties may reside ; 
Provided, the party or parties have a residence in the state, 
but if the party or parties have no known place of residence 
in the state, then the service shall be made on the attorney 
ad hoc, which the court shall appoint to represent the absen- 
tees, and after having served tie same, the sheriff shall make 
due return thereof to the clerk. 

“Sect. 3. Be it further enacted, etc., That on the second 
day of the next regular term thereafter of said court, or at 
any time during said term, (upon proof being made of the 
service as provided for in the second section of this act, and 
upon the party or parties failing to show good and sufficient 
cause,) said judgment shall, and it is hereby made the duty 
of the court to make final, and which may be executed, so soon 
as the minutes are signed, if the amount be under three hun- 
dred dollars, and if above that sum, in ten days thereafter, 
without any notice being given of said judgment ; any law 
to be contrary notwithstanding.” 

The district judge was of opinion, that from the tenor of 
the bail bonds, the sureties were bound to produce the prin- 
cipal from day to day, until they were discharged by the 
court ; and the principal having absented himself before this 
leave or discharge was obtained, the sureties were liable. 
Judgment was rendered against them and they appealed. 


Brewer, (district altorney,) for the plaintiff. 

1. The sureties of Jackson were not released by his 
appearance, when called on the second dav of the term of 
the court. The act of 1535, made it the duty of the district 
attorney, to have all parties bound for their appearance at 
court, called out on their recognizances on the second day of 
the term, and in case they failed to appear, to have a judg- 
ment nisi entered ; but if the parties appeared, when called, 
no law or practice authorized the district attorney to pray 
them into custody. 
2. The appearance of Jackson, on a subsequent day of the 
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Westerx Distr, term, and pleading not guilty to two of the indictments, did 


Oct. 1838. 


STATE OF LA. 
v8. 
NORMENT ET AL. 


not discharge his sureties from their liability. He afterwards 
failed to appear to abide the judgment of the court in these 
cases, and there were two other indictments preferred against 
him by the grand jury, to which he has never pleaded. [is 
sureties were bound by the tenor of their bonds not only for 
his appearance at court, but that he should not depart with- 
out leave of the court. His departure without leave of the 
court, was, therefore, a forfeiture of the bond. 1 Chitty, 
page 105. Com. Dig. Bail, letter O, 2. 

3. The ordinary suit instituted in this case for the recovery 
of the bonds, is proper. The act of 1817, made it the duty 
of the attorney general, and several district attorneys, to pro- 
secute and sue in all cases in which the state should be 
interested. 1 Moreaw’s Digest, page 27. Under this act no 
other mode was known than the ordinary mode of petition 
and citation. The act of 1818, provided that bonds and 
recognizances might be recovered upon motion, and notice 
to the parties; but did not take away the right to pursue the 
ordinary mode by petition and citation. 2 .Moreaws Digest, 
386. The act of 1835, only provides for the recovery of 
bonds due the state, in certain cases, viz : when the parties 
failed to appear on the second day of the term of court. 
This act leaves the act of 1817, unrepealed. The right, 
therefore, to pursue the ordinary mode by petition and 
citation still exists. 


Winn, on the same side. 

This is a suit in the ordinary mode, against the sureties in 
a bail bond, the tenor of which is, that the principal shall 
appear from day to day until discharged by the court. The 
principal afterwards failed to appear, and was never dis- 
charged by the court, consequently his sureties are liable. 

2. The state has the right to proceed on forfeited bonds, 
in the ordinary mode of instituting suits. Every obligation 
when due, or a forfeiture has accrued, gives a right of action, 
and may be sued on by the party entitled to prosecute the 
same. Code of Practice, 14. 
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3. The act of 1835, does not deprive the state of the Wessrery Disr. 
ordinary remedy, and it is competent for it to seek the Oct. 1858. 
enforcement of recognizances, as in ordinary cases of suits OF  cearp or ta. 
obligations, and waive the extraordinary remedy. al 

4. The act of 1835, is wholly inoperative in a case like 
this. It requires the parties to be called on the second day 
of the term, and if they fail, jadgment nisi is to be entered, 
and a forfeiture and final judgment rendered at the following 
term, unless good cause is shown. Here the parties appeared 
when called, according to this statute, but the principal dis- 
appeared without leave of the court, and has not been pro- 
duced by his sureties. Judgment nisi could not be entered 
on the second day of the term, and no final judgment could 
ever be rendered against the sureties. The state would, 
therefore, be entirely remediless, if this mode of suing is 
denied to it. 

5. As respects the merits of this case, the principal was 
arraigned, and appeared; was tried and convicted on two 
indictments. After verdict, he absconded and has not since 
appeared. There was no new bond given, and the tenor of 
the first one is, that he shall continue in attendance until 
discharged. He was never discharged, but eloped. 

6. He was at the time, and is now, in the custody of his 
sureties. ‘They were never exonerated or discharged from 
their suretyship, because the principal was never surrendered. 

He must be surrendered in discharge of his bail on the 
indictment, and an exoneratur entered. Comyn’s Digest, 
verbo Bail ; letter O, 2, and letter Q, 2. 

7. The principal is in the custody of the bail, until an 
actual surrender. Nothing but this, and a discharge entered 
on record, will exonerate the sureties. 1 Chitty’s Criminal 
Law, 105. 


Roberts, for the defendants, contended, that the act of 
1835, was imperative as to the manner of proceeding against 
bail. It was the duty of the district attorney to proceed in 
the mode prescribed in the act, and in no other. He is 
excluded from the ordinary remedy by suit. 
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2. On the appearance of the principal in court, to stand 
his trial, the bail are necessarily discharged. The prisoner 
must give a new bond before he can be admitted to bail, for 
he is in the custody of the law officers. 

3. In every case where a verdict of guilty is found by the 
jury, the prisoner cannot go out of the custody of the sheriff, 
without giving new bail; and after conviction, and before 
judgment, a prisoner cannot be bailed without the consent of 
the prosecutor. 4 Burrow’s Reports, 2539, 43, 45, 73. 
1 Chitty’s Criminal Law, 95, 105. 

4. All the proceedings in criminal cases in this state, are 
required to be proceeded in, according to the principles and 
mode pointed out by the common Jaw of England, with the 
modifications made by the legislature. 1 Moreaws Digest, 
369, section 33. 

5. The appearance of the principal, his arraignment, trial, 
etc., was sufficient to annul and discharge his recognizance. 
State vs. Dunlap, 10 Louisiana Reports, 99. 

6. According to the English law, if the exoneratur is, by 
neglect, omitted to be entered, yet, if the prisoner appear, the 
bail is discharged, and an entry to this effect will be made. 
Comyn’s Digest, verbo Bail. 


Dunbar, for the defendants, contended, that the exception 
to the action should be sustained, because the act of the 
legislature of the 2d April, 1835, prescribed the only mode 
in which a recovery could have been had on a bail bond. 
See Session Acts of 1835, page 219, 220. That the act of 
the 9th March, 1827, gave to the attorney general and dis- 
trict attorney, discretionary powers to proceed in any manner 
they might think best to prosecute claims on behalf of the 
state. 2 Moreaw’s Digest, 416. But that this discretion had 
been taken away by the express repeal of the latter act, by 
the act of 1835, before mentioned; that the act of 1818, 
(See 1 Moreaw’s Digest, 386,) had prescribed a mode of pro- 
eading by ten days notice, but that the act of 1835, had 
also expressly repealed that mode. 
2. That it was true that the rules of the common law of 
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England, as to criminal prosecutions, the forms of indictments, Wzsterx Dist. 
and the definition of crimes had been adopted in Louisiana, 9% 1838. 
see 1 Moreaw’s Digest, 369, sec. 33; but that the mode of srare or xa. 
proceeding in England on a forfeited bail bond, by estreating xouyewt Er Ate 
it, and by seire facias, had not been in any manner adopted 
in Louisiana, but a particular mode of recovery pointed out 
by the statutes above referred to, which must be followed ; 
that this was rendered, if possible, more evident, from the 
act of 1837, by which the act of 1535, is repealed ; except 
the 7th and 8th sections, one of which is the section repeal- 
ing the before mentioned act of 1827; that if there was any 
defect in the law of 1835 the bail had a right to protect 
themselves under it, and that the district attorney had no 
right to change the mode of proceeding at his pleasure, for 
the recovery of the bonds; for, if even indulgence is 
granted by the court, or the nature of the action changed, 
the bail is relieved. 6 Martin, NV. S., 529. The legislature 
could not have changed it so as to affect the bail. 1 Peters? 
Condensed Reports, 176. 

3. There is no law which authorizes a civil suit in the 
name of the governor, on a bail bond, and it was in vain to 
say, that because the law had prescribed a particular mode 
of procedure against bail, that it did not exclude other modes 
of proceeding. This argument might have been good, if 
several modes had been prescribed, or if the legislature had 
not clearly manifested its intention of taking away all dis- 
cretion or choice, as to the mode of proceeding, by the repeal 
of the act of 1827, above referred to. 

4. The bail were relieved by the appearance of the 
principal, when called upon to produce him under the provi- 
sions of the act of 1835. Security in an ordinary bail bond 
is only answerable for the appearance of the defendant. 
1 Chitty’s Criminal Law, 92, 105, 106. Hawk. book 2, chap. 
15, sec. 84. Bac. Ab. verbo Bail. 4 Blackstone, 297. 3 Ibid., 

290 and 291. When the defendant appears, he should be 

| arraigned and tried, and if this cannot be done, the district 
attorney should pray the court to order him into custody. 
10 Louisiana Reports, 101. 
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5. In this case, the defendant not only appeared and 
plead, but was tried on two of the indictments, and found 
guilty, and was present in court during the trials, and at the 
bringing in of the verdicts. Now he was not bailable after 
conviction. 1 Chitty, 93. 4 Burrow’s Reports, 2545, 2539. 
1 Chitty, 664. The defendant should have been committed 
during the interval between conviction and judgment, unless 
a recognizance had been given to appear and receive judg- 
ment, which is entirely different from the bail in the com- 
mencement of the prosecution. The defendant, Jackson, 
was then in the custody of the law, and not in the custody 
of the bail. If bail is not given, and the defendant does not 
appear, process of the court is issued to bring him in and 
force an appearance. Now the bail prevents the necessity of 
this process, by binding themselves to cause that to be done, 
to effect which, the process would be issued, to wit: the 
appearance in court of the defendant. As to this process, 
see Ist Chitty’s Criminal Law, 337 to 570, and 4th Blackstone, 
from 297 to 323. 

6. The act of 1835 not only points out the manner in 
which bail is forfeited, but the manner in which bail is to be 
relieved. ‘This law makes the second day of the term the 
appearance day, and the sureties are to be called on that day 
and no other, to produce, instanter, the person of the defend- 
ant, and on failure a judgment nisi is to be entered against 
them, and it is a consequence that if the defendant appears, or 
is produced, there is no forfeiture, and there can be no judg- 
ment. Whenever the bail produces the defendant, when 
ealled upon to do so regularly, an exoneratur should be 
entered on record, but if the clerk, or officer of the court, fails 
to make the entry, the bail is nevertheless discharged ; more 
particularly, if the counsel of the opposite party have notice, 
as the district attorney had in this case. See Comyn’s Digest, 
verbo Bail, Q. 2. And if the English law of bail is to be 
invoked against the defendants in all its rigor, they must 
also be entitled to its clemency ; for which see Ist Chity, 92, 
93, 106. 

7. The legislature of Louisiana, and the constitution, have 
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directed in what cases bail shall be allowed, but have not 
defined the liabilities of bail; and it is, no doubt, proper to 
refer to the English law for information, inasmuch as their 
system of criminal law is the foundation of ours, but that it 
would be manifestly unjust to be guided entirely by the 
rigor of the English law, disregarding its clemency, even 
although this clemency should be provided by acts of par- 
liament. 

8. Under the act of 1817, (see Moreaw’s Digest, page 27,) 
which has not been repealed, the attorney general and dis- 
trict attorney were directed to prosecute all claims of the 
state, and to appear on her behalf in all suits in which she 
might be a party, but this was nothing but the imposition of 
a duty in consideration of their salaries, and did not direct 
the manner in which suits should be brought on claims, any 
more than it directed that prosecutions should be by indict- 
ments; and, therefore, other acts were passed defining the 
modes of prosecution, and the recovery of claims, on behalf 
of the state, and that these must be pursued. 


Bullard, J., dissenting, the judges delivered their opinions 
serialim. 

Carleton, J.—This action is brought against the sureties of 
C. W. Jackson, to recover the sum of eight thousand dollars, 
the penalty of two bonds, in which they obligated themselves 
in solido with him to the state, conditioned for his appear. 
ance at court, in the April term of 1836, there to answer 
certain charges, and not to depart without leave of the 
court. 

The petitioner alleges, as a breach of the condition of the 
bonds, that Jackson failed to appear as he was bound, and 
having departed without leave of the court, the defendants, 
his sureties, failed to produce him when thereto required. 

The defendants, after excepting to the form in which the 
action is brought, aver, that they were discharged from their 
obligation, by the appearance of Jackson on the second day 
of the term, and by his arraignment and trial, at which he 
was present. 

66 VOL. XII 
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The cause was submitted to the court, who rendered 


judgment for the plaintiff, and the defendant appealed. 


It seems from the statement of facts coming up with the 
record, that Jackson and his sureties appeared at court on 
the second day of the term, and were called on their recog- 
nizances at the instance of the district attorney ; that some 
days thereafter, he appeared again, and plead to two of the 
It more- 
over appears, that proclamation was made for him after his 


indictments, on which he was tried and convicted. 


conviction, but that he could not be found. 

1. For the defendants, two grounds of defence are mainly 
relied on: first, that the plaintiff was restricted to the sum- 
mary mode of proceeding against the sureties provided by 
the law of 1855, page 219, section 1, then in force, and that 
he had not his election to proceed via ordinaria. 1 think dif- 
ferently. The law of 1817, 1 Morecau’s Digest, page 27, 
section 3, provides, that “the attorney general, and the 
several prosecuting attorneys of this state, shall be bound to 
prosecute, or sue in all cases, either criminal or civil, where 
the state shall be a party.” This law is not expressly 
repealed by the act of 1835, nor does that act contain any 


thing contrary to, or irreconcilable therewith. Louisiana 
Code, article 23. Nor could there be any good reason 


assigned, even if the law were silent on the subject, why 
the state should not, as well as every other suitor, have their 
choice of remedies where more than one existed. Nor have 
the defendants any just ground of complaint against this 
mode of trial, it being more advantageous to them, especially 
as they might have availed themselves of the trial by jury. 

2. The counsel for defendants contend, secondly, that by 
the appearance of Jackson, on the second day of the term, 
and also at his arraignment and trial, his sureties were dis- 
charged from their recognizances by operation of law. 

This point has been ably and elaborately discussed by 
counsel on both sides, and many authorities, mostly from the 


common law, cited and commented upon at length. Defend- 
ants’ counsel has particularly drawn our attention to Chitty’s 
But it appears to 


Criminal Law, pages 93, 105 and 665. 








obvious meaning. 








It may, indeed, be hard for the defendants to be compelled to 
pay so large a sum of 
of their obligation. 

legislature, and not this court. 


ment ought to be affirmed. 


Bullard, J., dissenting. —At first, my opinion was that the 
judgment in this ease ought to be affirmed, but upon more “ence | without 


not been able to bring my mind to that conclusion. 
briefly state the grounds of my opinion. 


toa summary as well as an ordinary remedy, may resort to 
either at his option. 
this option to be permitted, when the 
specific remedy, Where a resort to a ¢ 
ing would deprive the defendant of 
render his condition more onerous. 
of debt upon a penal bond. 


required by the act of 18365, it 


least within ten years, without any notice to the bail; even 


accused was not produced, on proclamation being made. 
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The accused did accordingly appear, but 


ifferent mode of proceed- 


state has aright to main- 
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out leave of the court, then and in that case the above obli- sureties on bail 
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Where the 


produced the 


gation to be null and void, otherwise to remain in full force principal on the 
and virtue.” 
departed thereafter without leave of the court, whereby the ing t the tenor 


day, and when 
called, accord- 


of their bond, 


condition of the bond was broken, and the forfeiture incurred. who wasarraign- 


ed, tried, and 
found guilty by 


‘money, from an erroncous conception the jury on two 


indictments, and 


sut the remedy, if any, is with the afterwards _dis- 


appeared: Held, 


I fully concur in the able that the sureties 
opinion delivered by the district judge, and think his judg- 


were not dis- 
charged, because 
the bond stipula- 
ted that ‘ the 
principal — shall 
appear at court, 
and not depart 


leave of the court, 


mature reflection and examination of the authorities, | have which was nct 


-7) Obtained in this 
I will case. 


I do not contest the general principle, that a party entitled == utara. J, 


dissenting.When 
there is a sum- 


But in no case, in my opinion, ought mary as well as 


an ordinary re- 


law has pointed outa medy provided 


by law, the par- 
ty may resort to 


‘any legal advantage, and ¢ither at his op- 


tion; but in no 


The present is an action case ought this 


option to be per- 
mitted, whenthe 


tain an ordinary action upon it, without observing the forms !4w has pointed 


out a specific re= 


mity be done at any time, at medy; and are-- 


sort to another 
would deprive 


against the heirs of the bail, after the transaction has been the defendant of 


any advantage, 


forgotten, and no trace is to be found of it except the bond, and render his 


condition more 


and the minutes of the court, showing that the body of the onerous, 
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The statute requires previous notice to be given, and the bail 
may, at any time before the judgment nist is made final, 
produce the body of the accused, and exonerate himself. 
But if this mode of proceeding may be pursued, and the 
surety changes his domicil, the suit may be instituted ina 
different court, a court which never had cognizance of the 
principal matter. Suit might even be brought in another 
state, if he removes, and he would necessarily lose the advan- 
tage of surrendering the principal. Such a court would have 
no power to enter an exoneratur. Again, I take it for 
granted that no action of debt can be maintained, unless the 
plaintiff shows that he has absolutely a right to recover ; 
that his right is not suspended by any condition, and that 
the plaintiff had done every thing required by the law of the 
contract, to entitle him to recover. 

The act of 1835, makes it the duty of the district attorney, 
on the second day of each regular term of the court, to call 
all persons who may have entered into any bond, recogni- 
zance, or obligation, for their appearance or their attendance, 
and also to call on the sureties or securities, to produce the 
person of such defendant, instanter, etc., and upon failure to 
comply therewith, on motion of the district attorney, the 
court shall enter up judgment nisi. It is then made the 
duty of the clerk to issue copies of this judgment, to be 
served on the parties, and on the second day of the next suc- 
ceeding term, or any day after, the judgment may be made 
final, on proof being made of the notice of the judgment nisi. 
Alcts of 1835, 219. In the present case, the traverser did 
appear when called on the second day of the term. He was 
produced by his bail. The district attorney knew it, took 
notice that he was in court, and he was arraigned and tried 
at least on two of the indictments. At that time there was 
no default on the part of the bail. If his mere appearance 
did not discharge the bail, and they were still bound for his 
appearance from day to day, and even at the next term, as 
has been contended by the state, and as may be admitted for 
the purpose of this argument, then there was an existing 
recognizance for his appearance at the next term of the 
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court, and the bail could be put in default, the recognizance 
declared forfeited, and even a judgment nisi entered, only on 
the second day of that term. According to the argument, 
therefore, of the district attorney himself, it was only on the 
second day of that term that he could call the sureties and 
put them in default. Nothing, in my opinion, authorized 
the district attorney to enter a judgment nisi on any other 
day of the term, and the notice of such judgment cannot be 
dispensed with, according to the law existing at that time. 
But it is said the statute was entirely nugatory and ineflec- 
tual. That is no consideration for this court, which has no 
power to patch up defective legislation. 

But is it so clear that by producing the body of the 
traverser, and giving notice of the fact to the district attor- 
ney, the bail yas not, in fact, exonerated, without any 
According to the English 
authorities, although the exoneralur be, by neglect of the 


formal exoneratur being entered ? 


officer, not actually entered, yet, if the plaintiff be apprized 
of the surrender, scire facias against the bail shall be set 
aside, though the plaintiff’s attorney knew not of the sur- 
render. Comyn’s Digest, verbo Bail, Q. 2. In this case, 
the district attorney was apprised of the fact that the defend- 
ant had been produced in court, in compliance with the 
recognizance, and he proceeded to conviction without order- 
ing the defendant into custody, even after verdict against 
him. IT have no doubt the bail thought himself discharged, 
but even if he was not, he could not, in my opinion, be put 
in default until the second day of the next term, for it is 
not pronounce the judgment nisi on 
In my opinion, therefore, the 


clear the court could 
any other day of the term. 
state is not entitled to judgment, because the bond was not 
forfeited according to the law existing at that time, and 
forms were wot pursued, which were required by law to enti- 
tle the state even to a conditional judgment against the bail. 
I have not the least doubt but that the Court of Exchequer 
in England, under the strong equitable circumstances of this 
case would relieve the bail. Without assuming any such 
equitable powers, I think that at least we ought to hold the 
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state to a strict compliance with its own laws, more especially 
in cases where the primary object of bail is to secure the 
personal appearance of persons accused of criminal offences. 

But it is contended that the attorney general is empowered 
to prosecute in all cases in which the state is a party; and, 
consequently, has a right to pursue any form which the law 
authorizes in ordinary cases. I deny that a general autho- 
rity to sue authorizes him to pursue any other remedy than 
that which the law makes it his duty to pursue in par- 
ticular cases. This general power is conferred by the act of 
1817, section 3, which declares merely that the attorney 
general, and the several prosecuting attorneys, shall be 
bound to prosecute or sue in all cases, either civil or criminal, 
where the state shall be a party. 1 Moreaws Digest, 27. 

The act of 1818, permitted judgment to be given, on 
motion, against bail, after ten days notice of such intended 
motion. 

The act of 1827, has also been relied on as confirming this 
power. That statute makes it the duty of the attorney gen- 
eral, and district attorneys, within their respective districts, 
to pursue, on behalf of the state, such legal measures as they 
may deem expedient for the recovery of all claims of the 
state, the recovery of which is not otherwise provided for; and 
they are allowed a commission of five per cent. upon the 
amount recovered. 2 .Woreau, 416. 

This act gives a discretionary power except in cases in 
which the recovery is otherwise provided for. The recovery 
on bail bonds in criminal cases, is expressly provided for by 
other laws. Jt is made the duty of those officers to prosecute 
upon them as incidental to their duties in criminal prosecu- 
tions, for which they have a fixed salary, and they are not 
entitled to a commission on the amounts of penal bonds 
taken in such cases. But this last statute has been expressly 
repealed by the act of 1835. See Jets of 1835, 220, section 
8. The discretion, therefore, vested in the attorney general, 
by the act of 1827, has been expressly revoked, and whence 
does he derive his power to pursue a remedy not only novel 
and unprecedented, so far as T am acquainted with the 
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practice, but variant from that which it is made his duty to 
pursue under the statute in question. 

My opinion is, therefore, that the judgment should be 
reversed, and ours be for the defendants. 


Martin, J.—The defendants, who are the sureties on bail 
of one Jackson, charged with criminal offences, are sued in 
an ordinary action, in the name of the governor, in behalf of 
the state, on their bail bonds. 

The defendants pleaded, that the act of the 2d April, 1835, 
page 219, prescribed the only mode in which the bail, in 
criminal prosecutions, can be sued; and, this mode not hav- 
ing been pursued, they ought to be discharged. Secondly, 
that on the second day of the term at which their principal 
was bound to appear, he and they were called, and they 
immediately produced him in open court, and that they were 
thereby discharged. Thirdly, that afterwards, and during 
the same term, the principal was tried and found guilty, and 
remained in court for more than twelve hours thereafter. 

Judgment was given against the sureties on the bail bonds, 
and they appealed. 

It appears, that afterwards, and during the same term, the 
principal failing to appear and abide the judgment of the 
court, he and the defendants were solemnly called, and 
without avail. A rule was taken te show cause why the 
recognizances should not be forfeited. 

The counsel of the appellants have contended, that they 
were improperly sued in an ordinary action; the law autho- 
rizing no proceedings against them, except the summary one 
prescribed in the act of the 2d April, 1835. 

2. That they were discharged by the appearance of their 
principal, on his being called for the first time, at the term to 
which he was bound to appear. 

3. That the act of 1817, having authorized the attorney 
general, and district attorneys, to carry on suits in which the 
state is concerned, without directing any mode of doing so, 
these officers are bound to carry on those suits in a manner 
which was afterwards prescribed. 
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4, That the act of 1835, having been repealed before the 
judgment appealed from was pronounced, it was improperly 
rendered. 

The state, in my opinion, is in our court entitled to select 
any legal means of instituting suits which individuals may 
The general remedy in every case is by petition. 
Summary proceedings are authorized, both in favor of the 
Either of them may be resorted to at 


resort to. 


state and individuals, 


pleasure. If, however, the legislature has seen fit to confine 
the officers of the state to the summary remedy, they cannot 


resort to the ordinary mode of proceeding, by petition. This 
leads to the inquiry whether it has been done. The counsel 
for the appellants contends that it has; and endeavors to 
prove it by the first section of the act of 1835, which requires 
the officers of the state, on the second day of each term, to 
call all persons who may have entered into a bond, or 
recognizances, to appear, or produce their principals, and on 
failure, to have a judgment nisi entered, etc. The call on 
such persons, only, is necessarily confined to the second day 
of the term. 
court, without leave, may be called on any other day of the 


Persons who are bound not to depart from the 


term, as, for example, when a prisoner is to be arraigned, 
tried, or sentence is to be passed on him, it would be absurd 
to say that the call, in such a case, is tobe delayed until the 
second day of the following term. ‘They are not embraced 
in the section referred to, and it is not clear that the proceed- 
ings on failure to appear, or produce the principal, in such 
cases is to be regulated in the manner prescribed in that 
section. When the forfeiture of the bond has become a mat- 
ter of record, it may be put in suit, in the ordinary way, and 
perhaps in no other. It is unnecessary to inquire whether a 
forfeiture recorded on the second day of the term cannot be 
prosecuted also in the same manner. The object of the 
legislature was, to make it the duty of the officers of the 
state to call all persons bound to appear, in court, on the 
second day of the term; and it does not necessarily follow, 
that because they provided a summary remedy, more onerous 
to the parties than an ordinary suit, inasmuch as it deprives 


them of a trial by jury, and, by being extremely expeditious, 
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shortens the period during which the bail may relieve them- Wesrrrw Dist. 
selves by a surrender, the state meant to abrogate the remedy —_ 9+. 1858. 


by ordinary suit. The defendants in this case were bound 
not only for the appearance of their principal, on the second 
day of the term, but for his forthcoming in court. On this 
part of the case, I think the District Court did not err in 
sustaining the suit. 

2. The second ground taken by the counsel for the 
appellant is untenable. 

3. I have already said that the provision for summary 
proceedings, does not abolish that by petition, in the ordinary 
manner. 

4. The act of 1835 provided only for proceedings ina 
summary way. It said nothing of proceedings by petition. 
The repeal of it could not prevent a judgment on sucha 
proceeding. 

I feel no hesitation in saying that the defendants appear 
to be the victims of their misconception of the act of 1835, 
and to have thought themselves discharged by the appear- 
ance of their principal at ithe second day of the term. The 
words of the act appear to me calculated to induce such an 
error. But this circumsiance cannot influence the judgment 
of the court. 

I conclude that the judgment of the District Court is 
correct. The junior judge is also of that opinion, and we 
constitute a majority of the court. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 


STATE OF LA. 
vs. 
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APPEAL FROM THE COURT OF THE FOURTH JUDICIAL DISTRICT FOR THE 
PARISH OF CARROLL, THE JUDGE OF THE SECOND PRESIDING, 


Prescription is interrupted when the possessor is cited on account of the 
property or the possession; and the same rule applies to the prescription 
liberandi causd. It is interrupted although the tribunal be without juris- 
diction. 

The citation of a debtor, by service of the citation together with a copy of 
the petition, although it may appear that the copy was not duly certified 
by the clerk, is a sufficient judicial demand to interrupt prescription. 

Interest arising ex mord is in the nature of damages for the non-perform- 
ance of a contract to pay money, and is presumed to have been in the 
contemplation of the parties at the time of contracting ; it must, there- 
fore, be governed by the law in force at that time, which cannot be 
varied by any subsequent change in the law. 

So, where a law was passed allowing interest at eight per cent. on 
promissory notes: Held, that it did not apply to notes executed before its 
passage, although not paid, and some of them not due, at the time of its 


passage. 


This is an action to recover five thousand nine hundred 
and forty-four dollars and twenty-nine cents, due by the 
defendant, on four promissory notes of one thousand six hun- 
dred and thirteen dollars and twenty-six cents each, executed 
in the state of ississippi, the 12th September, 1818, together 
with eight per cent. per annum, interest, from June, 1823, 
until paid. The notes were annexed to the petition. 

The plaintiff alleges, that when the defendant executed 
said notes, he mortgaged some land and four slaves, to secure 
payment, and has since removed with said slaves to this 
state. He prays judgment, and that the mortgaged slaves 
be seized and sold to satisfy his demand, 

The defendant admitted his signature to the notes sued 
on, but averred they were prescribed by lapse of time, which 
he pleaded as a peremptory exception. 

There was first a judgment on these pleadings and issues, 
for the defendant, and a new trial was granted. 
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The plaintiff amended his petition, by alleging, that on Wesreny Disr. 


the — day of July, 1829, and at divers other times, before 
and since, the defendant acknowledged the debt on which 
this suit is instituted, and thereby interrupted prescription, or 
prevented its being acquired ; and by his said acknowledg- 
ments, both verbally and in writing, has renounced pre- 
scription. 

To this amended petition, the defendant pleaded the 
general issue, and prays that the plaintiff be held to strict 
proof thereof. 

The testimony showed, that an agent of plaintiff called 
on defendant in 1830, and presented the notes sued on, to 
which he replied, he must settle personally with the plaintiff, 
in New-Orleans ; that after judgment had been given for 
defendant, and before a new trial was granted, he told plain- 
tiff’s attorney, that he was then clear of the debt, but he 
(plaintiff) should not be the sufferer by it, as he would do 
his duty as a gentleman. 

It appeared also, in evidence, that several negroes were 
mortgaged to secure the payment of these notes, and as late 
as 1850, an agent of plaintiff again demanded payment, and 
presented written proposals in relation to the mortgaged pro- 
perty. Defendant did not deny he owed the debt, but said 
he must setile himself personally with plaintiff. 

Suit was instituted, and citation and petition served on 
the defendant in 1832. The defendant excepted to this ser- 
vice, that the copy of the petition was not certified by the 
clerk. In 1834, another service was made of a properly cer- 
tified copy, but the defendant pleaded that the prescription of 
five years had run before this last service was made. The 
district. judge was of opinion, there was a sufficient acknow- 
ledgment to take the debt due by said notes, out of prescrip- 
tion, and gave judgment for the plaintiff. The defendant 
appealed. 


M‘Guire, for the plaintiff, contended, that there was no 
error in the judgment; that the objection to the want of 
proper service of the petition can have no effect. The cita- 
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Wssrerx Dist. tion was well served, and this is sufficient to interrupt pre- 


Oct. 1838. 


WHITE 
v8. 
M’QUILLAN. 





scription. The debt was acknowledged by the defendant in 
a letter to the plaintiff, dated in July, 1829, in which he 
tacitly admits the notes were not paid, but that he must see 
and settle with him personally. Prescription was interrupted 
by this acknowledgment. Louisiana Code, article 3486, 3517. 
3 Louisiana Reports, 263. 2 Starkie, 892, and note; 893 
and note. 

2. If the acknowledgment be general, stil! it is binding, 
unless the defendant show some other existing debt. 2 
Starkie, 895, and 896, and nole 2. 13 Johnson, 510. 

3. An acknowledgment of the debt, or some debt, is 
sufficient, as if he says he will pay if the creditor proves his 
demand ; or if le promises to account, although he should 
add, that he owes nothing. 2 Peters’ Condensed Reports, 461, 
and note. 

4, The notes were made in Mississippi, and must be 
governed by the laws of that state. The law in force there 
when the notes became due, gave eight per cent. interest per 
annum; and although this law has since been passed, the 
notes should draw interest, because it was the fault of the 
party that they were not paid at maturity, so as to avoid 
interest. 


Downs, for the defendant, showed, ‘hat the judgment was 
for too much, and on that account alone, must be reversed. 
No interest should have been allowed. Both parties resided 
in Louisiana afier the summer of 1822, when the notes 
became due. 8 Marlin, NV. S., 27. 2 Kent, 462. See 
Revised Code of Mississippi, 461.  Stlorey’s Conflict of Laws, 
241,2 &6. 

2. The plea of prescription is good, and ought to prevail. 
According to the mode of computing prescription, under the 
old and new codes, a recovery on the notes, which fell due in 
1820, 1, 2, and 3, was barred at the time the letter of July, 
1829, was written. 11 Louisiana Reports, 144, 256 and 560. 

3. But five years had elapsed from the date of the supposed 
acknowledgment, in July, 1829, before there was a valid 
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service of the petition and citation, which was not made Wesrery Dist. 
until November, 1834. In the first service, in October, 1832, Océ. 1838. 
the copy of the petition was not certified by the clerk, and wenn 
was without the seal of the court ; this was not sufficient to isda 
interrupt prescription. 





4, There was no acknowledgment in this case to take it 
out of the prescription, which had run. There must be a 
specific and subsisting debt acknowledged, to interrupt pre- 
scription. 10 Louisiana Reports, 204, 568. 


Bullard, J., delivered the opinion of the court. 

The plaintiff sues upon sundry promissory notes, secured 
by mortgage on a number of slaves. The defence mainly 
relied on was prescription. There was judgment for the 
plaintiff, and the defendant appealed. 

The notes bear date in 1818; were made in the state of 
Mississippi, and payable there, on the 13th June of the four 
following years, 1820, 1821, 1522, and 1823. Much more 
than five years had, therefore, elapsed from their maturity, 

RO paculie me, PRCT - 7 Prescription 
before suit was brought. But the plaintiff contends that the ;, intemal 
repeated recognitions of the debt by the defendant, and his renga 

: ; : aa ; sor is cited or 
promises to pay, particularly by his letters in the summer of account of the 
property or the 
2 possession ; and 
precludes the defendant from availing himself of the plea. pea —_ = 
. : applies to the 
Taking the whole correspondence together, between the prescription &- 
ee _ | { | | (| at | . ] fe ] , ‘k 5 ] d berandi causa. 
parties, we do not doubt that the defendant acknowledged j js interrupted 
ebt, or right of the plaintiff, ¢ substantially promised though the tri- 
the debt, right th | fl, and substantially protnised I 
to pay. Itis true, in his letters he speaks of settling with jurisdiction. 
the plaintiff, but we know of no other way of settling a note 
than paying it. But it is contended by the defendant, that 


the date of his last letter was more than five years before 


1829, less than five years before the inception of this suit 


service of citation in this case, in 1834; that a previous 
imperfect service of citation, in 1832, did not interrupt the 
prescription. It appears from the record, that the petition 
was filed in 1532, and the sheriff returned, that he had 
served on the defendant in person, the citation, together with 
a copy of the petition. Some days after, he appears to have 
added to his return a memorandum that the copy of petition 
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The _ citatior 
of a debtor by 
service of the 
citation, togeth- 
er with a copy 
of the petition, 
although it may 
appear that the 
copy was not du- 
Iv certified by 
the clerk, is a 
sufficient judi- 
cial demand to 
interrupt pre- 
scription. 

Interest aris- 
ing ex mora isin 
the nature of da- 
mages for ihe 
non-perform- 
ance of a con- 
tract to pay mo- 
ney, and is pre- 
sumed to have 
been in the con- 
templation of 
the parties at the 
time of contract- 
ing; it must 
therefore be go- 
verned by the 
law in force at 
that time, which 
cannot be varied 
by any subse- 
quent change in 
the law. 

So, where a 
law was passed 
allowing inter- 
est at 8 per cent. 
on promissory 
notes: Held, that 
it did not apply 
to notes execit- 
ed before its pas- 
sage, although 
not paid, and 


some of them not 
due at the time 
of its passage. 
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was not certified by the clerk under seal. It does not appear 
that the amendment was permitted by the court. No pro- 
ceedings took place until two years afterwards, when a new 
service was made. It appears to us the court did not err in 
overruling the exception. The code declares, that prescrip- 
tion is interrupted when the possessor has been ‘cited to 
appear before a court of justice on account of the property or 
possession ; article 3434. The same rule applies to the pre- 
scription liberandi causa. It is interrupted, although the tri- 
bunal be without jurisdiction. The subsequent article speaks 
of citation to the debtor. We are of opinion that the service 
of the citation, together with a copy of the petition, although 
it may not appear that the copy was duly certified by the 
clerk, is a sufficient judicial demand to interrupt prescription. 

But it is urged by the counsel for the appellant, that the 
court erred in allowing interest at eight per cent., from the 
maturity of the notes, according to the statute of Mississippi, 
which was not in force when the notes were made, nor when 
the two first fell due. 

We are not informed what was the law of that state on 
the subject at the date of the notes, but interest arising ex 
mora is in the nature of damages for the non-performance of 
a contract to pay money, and is presumed to have been in 
the contemplation of the parties at the time of contracting. 
Damages upon pwotested bills of exchange, against drawers 
and endorsers, although not expressed on the bills, must be 
governed by the law in force at the time the bills are drawn, 
and could not be varied by any subsequent changes in the 
We cannot distinguish between such a case and the 
At the maturity of the notes, the 


law. 
one now before the court. 
That action must be con- 
3ut the amount 


holder was entitled to his action. 
ducted according to the law then in force. 
which he might be entitled to recover depends upon the con- 
tract, and the law in reference to which it was entered into. 
It does not form a part of the remedy, and, in our opinion, 
the rate of interest arising ex mord depends on the law exist- 
ing at the time of the contract. 

The original amount of the debt was six thousand four 
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hundred and fifty-three dollars and five cents, of which there Wzsrzny Dist. 


appears to have been paid two thousand three hundred and 


Oct. 1838. 


ten dollars, leaving a balance of four thousand one hundred xirxmay er at. 


and forty-three dollars and five cents, which the plaintiff is 
entitled to recover with interest after judicial demand. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be avoided and reversed; and 
proceeding to render such judgment as ought, in our opinion, 
to have been given below, it is further ordered and adjudged, 
that the plaintiff recover of the defendant four thousand one 
hundred and forty-three dollars and five cents, with interest, 
at five per cent., from the 13th November, 1832, until paid, 
with costs, in the District Court; and it is further ordered, 
that the mortgaged slaves be seized and sold, to satisfy this 
judgment, and that the plaintiff pay the costs of this appeal. 











KIRKMAN ET AL. US. BUTLER. 


APPEAL FROM THE COURT OF THE FOURTH JUDICIAL DISTRICT FOR THE 
PARISH OF CONCORDIA, THE JUDGE OF THE SECOND PRESIDING. 

If the term to which the appeal is made returnable, entirely fails, it will be 
in time to file the record within the first three judicial days of the 
succeeding term. 

Where there was no entire failure of the term, to which an appeal was 
returnable, and the court was opened on three several days, although 
it transacted no business, yet the record should have been filed within 


that time, and not having been done, the appeal was dismissed. 


This was an action of debt. At the June term of the 
Concordia court, 1837, judgment was rendered against the 
defendant, and he appealed. The appeal was made return- 
able to the Ist Monday of October, 1837, to the Supreme 


v8. 
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Western Dist. Court, at Alexandria. There was no regular business trans- 
Oct. 1838. acted at this term, in consequence of prevailing sickness, and 
xinxwan Erat, Other causes, but the court opened on Friday, the 5th day of 
nuvr, we term, and adjourned to the next day. — It then adjourned 
over to Tuesday, when it adjourned for the term, having 
been opened three several days, making three judicial days. 
The record in this case, was not filed, until the Ist 

Monday in October, 1838. 


M‘Guire, for the plaintiffs and appellees, moved to dismiss 
the appeal, on the ground that the record was not filed in 
time. 


Downs, contra. 


Martin, J., delivered the opinion of the court. 

The dismissal of the appeal in this case, is asked for, on 
the ground that it was made returnable to the Ist Monday 
of October, 1837, and the record was not filed until one year 
thereafter. 

The appellant has referred us to the cases of Rost vs. St. 

Po pt eng Francis’s Church, 5 Martin, N. S., 191, and Wells’s Heirs vs. 
“ns aggre Lamothe, 10 Louisiana Reports, 410. In both these cases the 
ly fails, it will terms to which the appeals were made returnable, entirely 
wnat dl failed, (to wit: October term, 1825 and 1835,) but the tran- 
“ps carke goths scripts of the records, were filed within three judicial days 
the succeeding at the following terms. 

eo present case is very different. In October, 1837, 
ae Pee there was no entire failure of the court ; but there were three 
term, to which judicial days, to wit: the 6th, 7th, and 10th of October. It 


an appeal was * 5 5 
returnable, and is true, no business was done at this term on account of pre- 


the court was ‘aie ae . : ; 
opened on three vailing sickness, and an internal commotion. The counsel 
— — al- for the appellant, contends, that this circumstance ought to 
though it trans- . ss : 

acted no busi- be received as an excuse for the delay. Neither the sickness 


ss, yet the re- : . : 

ord should have or the commotion excited much alarm, until several days 

ng er after the first day of the term. The court did not meet 

in th 3¢ ; : eee ° 

not having been until the fourth, and its sitting was protracted to the eighth 
b] 5 to) 


, the appeal : . eee 
wren Ne day of the term, during which there were three judicial 
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days. There was, therefore, sufficient time to file the Wusrery Dist. 
record, which might have been done, even on the days the _ Oct. 1838. 


court did not sit, by filing them with the clerk. Vacocu’s 
WIDOW ET AL. 
; . : V8. 
The appeal must, therefore, be dismissed with costs. PAVEE, 








VACOCU’S WIDOW AND HEIRS US. PAVEE. 


APPEAL FROM THE COURT OF THE SIXTIL JUDICIAL DISTRICT, FOR THE 
PARISH OF NATCHITOCHES, THE JUDGE OF THE SEVENTH PRESIDING. 
The judge who tries the case may certify, that the record contains all the 
evidence adduced on the trial of the cause, because this is a mode of 

making a statement of facts. 

The clerk is required by law to certify, that the record contains all the 
evidence adduced on the trial. Without this certificate, the Supreme 
Court cannot examine the case on its merits, 

The appellant may obtain further time to perfect his record, if at the time 
or before the argument of the cause he moves the court to this effect. 
in the mean time, the judgment on the appeal was suspended. 

In this case, judgment was rendered against the defend- 
ant, at the spring term of the Natchitoches district court, 
1838, and he appealed to the succeeding term of the 
Supreme Court, to be holden at Alexandria. 

Brent and Winn moved to dismiss the appeal, on the 
ground, that the certificate of the clerk was insufficient, as it 
did not state that the record contained all the evidence 
adduced on the trial in the district court. 3 Louisiana Reports, 


295, and other cases were cited. 


Dunbar, for the defendant, argued, to show that the certi- 
68 VOL. XII. 
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Wssrery Dist, ficate was sufficient, and cited several decisions of this court 
Oct. 1858. in support of his position. 
wiiiaiie 2. He moved for further time to have the certificate com- 

wivow rt aL. pleted, if it should not be deemed sufficient, and cited Code 


vs. . . 
paver. Of Practice, article 898. 


Martin, J., delivered the opinion of the court. 

The dismissal of the appeal in this case is asked on the 
ground of the insufliciency of the certificate of the clerk to the 
record. This document attests, that the transcript contains 
“all the proceedings had, and all the documents on file, and 


also all the evidence taken down in writing on the trial of the 
The judge : : : i iia, ; ‘hie 
who tries the Cause, Wherein, &c., &c., on file and of record in my office. 
ease may certify F Rc . ae " r ; ht SERS 
that the recon! Lhe appellant’s counsel has contended, that the certificate 
a yoo is sufficient, because the presumption is, that every docu- 
evidence addu- ° . . . 
ced on the triai Ment introduced is filed, and when testimony is taken down 
of the cause, be- ; opti a denies oe ie eity St a = oe 
cause this is a 2 Writing, the whole that is offered is so taken; and he 
— — relies on 6 Martin, 722; 10 ibid. 433; 1 Martin N.S. 590; 
a statemen oO - rae = ‘ a ‘ . 
facts. 2 Louisiana Reports, 165, in which this presumption was 
The clerk is 
required by law, 
v4 ihe: a before the promulgation of the Code of Practice. In the 
1e "ecorad Con- ee , ei 
tains all the evi- last, we held it to be sufficient that the judge had certified 


lence adduced on 2 : : 
the trial.” With- that the record contained all the evidence adduced on the trial 


recognized. All these decisions, except the last, took place 


out this certifi of ihe cause, because this was a mode of making a state- 
eate, the Su- § 
preme Court ment of facts. 
cannot examime ‘ . : 
the case on its Lhe legislature has seen fit to require, that presumption 
mnersts should not be resorted to, in order to ascertain that all the 
The appellant , ; 
may obtain fur- evidence adduced below comes up with the transcript ; for 
ther time to per- 
feet his record, 
bef " ume or Practice, to certify that the record contains all the evidence 
efore the argue ate ee ¢ ime 
ment of the @dduced on the trial. ‘This is very easily done, and it is unpar- 
cause, he moves 
the court to this 
effect. He was to be eked out by presumptions. 
allowed until the wr J i 
next term to pro- Lhe appellanv’s counsel has sought relief under the 898th 
eure a complete ‘ *s a ; : : : ine 
gape article of the Code of Practice, which provides, that if at 
in the mean the time of argument, or before, the appellant perceives that 
time, the judg- eos, “ 
oe ge the ap- the record is incomplete, from the clerk having failed to cer- 
veal was sus- .., a : ; 
pended. tify the record, as containing all the evidence produced in the 


the clerk is directed in the 896th article of the Code of 


donable in that officer to send us a certificate which requires 
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cause, the court may grant him a reasonable time to correct Westrxx Dist. 


such error, during which time judgment on the appeal shall 
be suspended.” 

The appeal in this case was returned to thisterm. The 
appellant was in no laches in not moving for relief, for it 
does not appear that the error came to his knowledge until 
the case was called; and the circumstance of his having 
endeavored to show that the certificate was sufficient under 
the decisions of this court, on which he has relied, ought not 
to deprive him of the opportunity to place the case fairly 
before us. 


It is, therefore, ordered, that the trial of this cause be 


postponed, and that the appellant have time to perfect the 
record, until the next term of this court. 





MILLIKIN US. MINNIS. 


APPEAL FROM THE COURT OF THE FOURTH JUDICIAL DISTRICT, FOR THE 
PARISH OF CONCORDIA, THE JUDGE OF THE DISTRICT PRESIDING. 


In seeking for the intention of the parties to a written contract, the whole 


of it must be examined, and if possible, effect given to every part. 


In a sale of a tract of land, described in the instrument of writing, as 
having certain boundaries, but making express reference to a plat of sur- 
vey, “ being four quarter sections as surveyed by M. L.,” the reference 
to the plat of survey, must control the vague and indefinite description 


of the boundaries, in other clauses of the contract. 


The titles of the parties, and not the manner of putting in possession, or 
the acquiescence of one in the possession of the other for a time, will 
control, when the pretensions set up under this possession, are wholly 


inconsistent with the written titles. 


Oct. 1838. 


MILLIKIN 
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540 


CASES IN THE SUPREME COURT 


Western Dist, Parole evidence, admitted to show the act of putting in possession, in a 


Oct, 1838, 
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manner manifestly erroneous and inconsistent with the written evidence 


of title, will be disregarded. 


This is a petitory action, in which the plaintiff sues to 
recover a piece of land in the possession of the defendant, 
who insists in running his line in a diagonal direction, so as 
to take a hundred and eighty-five acres off the rear of the 
plaintiff’s tract, which adjoins him immediately above, on the 
Mississippi river. 

It is shown that in 1825, Jolin Millikin, the plaintiff, had 
a pre-emption right to a section of land, adjoining his resi- 
dence, on the Mississippi river, which had been surveyed and 
laid off into quarter sections by one Maxfield Ludlow, but the 
government price was not yet paid on it. 

Millikin, being in the state of Mississippi, entered inio an 
agreement with the defendant, to sell this land to him for the 
price of eight thousand dollars, and gave what is called a 
title bond, binding himself to make title to the land. 


The bond reads: “ Know all men by these presents, that I, 
John Millikin, of the state of Louisiana, and parish of Con- 
cordia, do acknowledge myself bound unto C. B. Minnis, of 
the city of Natchez, and state of Mississippi, in the sum of 
sixteen thousand dollars, which, truly to be paid, I bind 
myself, my heirs, executors, etc., firmly by these presents, 
sealed, etc., and dated the Ist day of January, 1825. 

“The condition of the above bond is such, that whereas the 
above bound Millikin, has this day obligated himself to make 
a complete title to the said C. B. Minnis, to a certain tract of 
land, being and lying in the state of Louisiana, and parish of 
Concordia, situated on the river Mississippi, and commencing 
on said river, and running back through the lane now exist- 
ing between the said tract and the tract claimed by the: 
representatives of Peter Smith, deceased, and extending on 
the river about three quarters of a mile ; that is to say, to 
the fence now existing between the said Millikin and the 
tract of land now in the possession of William Elliot, and 
running on said fence, and beyond the same, containing six 
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hundred and forty acres, more or less, being four quarter Wxsrenn Dist. 


Ss, 
sections, as surveyed by Mazfield, Ludlow, etc. 


“ In consideration of which the said C. B. Minnis, is to 
give to the said Millikin eight thousand dollars, in the 
following payments, ete. 

“The said Minnis binds himself to pay to the United 
States, one dollar and twenty-five cents per acre, for the said 
land, whenever thereunto required by the United States, etc.” 

“ Now, if the said Millikin shall comply with every and 
each of the obligations above mentioned, then this bond to 
be void, etc. * JOHN MILLIKIN, Seal.” 


The evidence shows, that in accordance with this obliga- 
tion, Minnis did pay the government of the United States, 
the price of one dollar and twenty-five cents per acre, and 
received patents for these four quarter sections of land, 
according to Ludlow’s survey, and was put in possession. 

Subsequently, the defendant endeavored to take advantage 
of the expressions in the title bond, “ and extending on the 
river about three quarters of a mile ; that is to say, to the fence 
now existing between the said Millikin, and the tract of land 
now in the possession of Wm. Elliot, and running on the said 
fence and beyond the same, containing six hundred and forty acres, 
more or less, etc.” 

3y taking this fence as the line, and running on it, 
through to the back lines, it cut off in a diagonal line, one 
hundred and eighty-five acres of Millikin’s land in his rear, 
and which was out of the four quarter sections, as surveyed 
by Ludlow, and patented to Minnis, by the government of 
the United States. 

The district judge, from an examination of the evidence, 
came to the conclusion, that the plaintiff had not shown 
himself entitled to the land which he claimed, and, conse- 
quently, had failed to make out his case. Judgment was 
given for the defendant, from which the plaintiff appealed. 


MGuire, for the plaintiff. 
1. We contend, that the first part of the description, was 
only to give a general idea of where the land lay, as is 


Oct. 1838. 
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expressed by the lower line, “running back through the 
lane now existing, etc.” This contract was not made upon 
examining the premises, but in the state of Mississippi ; and 
every part of it speaks of the land as one entire thing, com- 
posed of the four lots or quarter sections, and speaks of 
nothing but what was contained therein, as ina sale per 
aversionem. And had there been double the quantity in 
those four lots that was sold, or only half the quantity 
specified, that alone passed by the sale. 

2. The parole evidence taken to show the plaintiff put the 
defendant in possession according to the boundaries by which 
he claims, is illegal and should be disregarded. But suppose 
he did put him in possession; if he did it contrary to the 
written contract, it can have no effect, because it was done 
in error, unless in accordance with the contract. 1 Martin, 
M. S., 456. 3 Ibid, 11. 5 Ibid., 235. 6 Ibid., 697. 
12 Martin, 114, 425. 

3. There is no ambiguity in the written contract ; it is 
only in the illegal testimony admitted, to vary the construc- 
tion of it. 

4, The contract is restrained by a general description, but 
is confined to the thing the parties intended to contract 
about ; and the reference to Ludlow’s plat of survey, shows 
plainly what it was. Louisiana Code, 1954, 1956. 

5. If the fence described as one of the boundaries, is 
different from the boundary contained in the written title, it 
gives nothing, but must be governed by the latter. If 
confined to the former, it is error. 6 JMartin, N. S., 697. 

6. This is not a sale per aversionem, for it calls for a specific 
number of acres, and title only passes for this amount. 
4 Louisiana Reports, 515. 


Downs, on the same side, insisted, that the contract 
between the parties should be so construed, as to give eflect 
to every part of it; that where a party sells a certain quan- 
tity without boundary, the purchaser takes only the quantity 
designated ; and the common intention of the parties at the 
time, must govern, as to the construction of the contract of 
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sale. 10 Martin, 571. 12 Ibid., 114. 8 Martin, N. S., westeey Disr. 
865. Louisiana Code, 1945, 1954-6. 5 Martin, N. S., 241, Oct. 1838. 
2. This is not a sale per aversionem, made according to” suuuxin 
boundaries fixed ; but a sale of four quarter sections of land, >. 4, 
as delineated on a particular plat of survey. 7 Martin, 234. 
3. Where a line commences to run in a certain direction, 
it will be so continued, unless there be something in the title 
to show the contrary. When this is the case, it does not so 
continue torun. 7 Martin, N. S., 122. 
4, The buyer must have his quantity ; but if his claim 
exceeds the intention of the parties, he must pay the differ- 
ence, or take according to his written titles. 6 Martin, N. 
S., 700. Louisiana Code, 2446, 2471, 845-48-51. 


Brent and Selby, for the defendant. 

1. We claim the boundary as described in the written 
contract, and as the defendant has been put in possession by 
the plaintiff himself. When the commencement of a boun- 
dary line is given, it must continue in the same direction, 
unless the contrary be shown. 9 Martin, 40. 7 Martin, N. 
S., 122. 

2. If the plaintiff urges, that he fixed the boundary by 
mistake, and is not bound by it, he takes for granted the 
fact, that he did fix the boundary ; and he might as well 
urge, that he entered into the contract by mistake, because 
it was in reference to the contract that he fixed the boundary. 

3. Parole evidence was admissible, to explain the latent 
ambiguity that exists in this contract. 8 Martin, NV. S., 161. 
What did the plaintiff intend by conveying a tract of land, 
running from a certain point to a certain fence 1 Are we not 
permitted to show what he meant, and what fence was 
intended, and the direction it rans ? In short, to explain the 
situation of the premises in reference to the boundaries given 
in the contract ? 

4, When there is any doubt, the manner in which the 
contract was executed by one of the. parties, with the consent 
of the other, furnishes us with the clue to the construction 
to be put upon it. Louisiana Code, 1951. 

5. Judging matters by the foregoing rule, the plaintiff 
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understood it as.we did. He adopted the fence mentioned 
in the contract, as the line, and put defendant in possession 
accordingly. He was actually present, as the parole evi- 
dence shows, when this line was marked out, with the fence 
as the direction. 

6. It was to be supposed the plaintiff knew best what land 
he intended to convey ; if, therefore, the doubt has arisen, in 
consequence of his not having explained himself intelligibly, 
the law construes the contract more favorably to the adverse 
party. Louisiana Code, 1953. 

7. Again, it cannot be supposed, that he only intended to 
convey the land contained in Ludlow’s survey, or he would 
have stated so explicitly. If this be taken as the guide, the 
front line running only to the fence, will not reach the upper 
line of Ludlow’s survey. sudlow’s 


v 


upper line diagonally. Is there any thing in the contract 


The fence line crosses 


which says, that the course of the line is to be changed ? 
Then it cannot be altered. 
to quantity. 5 Martin, NV. S., 239. 


The boundaries must govern as 
tos) 


7 Tbid., 122. 


Bullard, J., delivered the opinion of the court. 

This is a petitory action, in which the plaintif asserts title 
to the south-west part of lot No. 1, in township No. 17, of 
range 14, east ; and also, of the south-west part of lots No. 
17 and 18, in township 17, range 13, east, containing about 
150 acres, which, he alleges, tle defendant has in possession. 
He exhibits as evidence of his title, patents from the United 
States, for the whole of the three lots above designated. 

The defendant in his answer alleges, that the land claimed 
by the plaintiff, is his property ; that in 1825, he purchased 
from the plaintiff, a tract of land, which embraces and 
includes that now sued for; and that he was duly put in 
possession thereof, and has ever since continued in possession. 
He alleges, that he holds the bond of the plaintiff} to make 
to him a complete title to a tract of land, of which, that in 
question, forms a part, and he denies that he is in possession 
of any land not embraced by the description in the bond. 

The whole controversy, therefore, turns upon the construc- 
tion we are to put upon the bond or contract entered into 
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between the parties, as stated in the answer. This bond Wesrery Dist. 


recites, that Millikin had obligated himself to make to the 


defendant “a complete title to a certain tract of land, lying — 


and being in the state of Louisiana and parish of Concordia, 
situated on the river Mississippi, and commencing on said 
river, and running back through the lane now existing 
between said tract and the tract claimed by the representa- 
tives of Peter Smith, deceased, and extending on the river 
about three quarters of a mile; that is to say, to the fence 
now existing between said Millikin, and the tract of land 
now in the possession of William Elliot, and running on said 
fence, and beyond the same, containing six hundred and forty 
acres, more or less, being the four quarter sections as sur- 
veyed by Maxfield Ludlow, etc.” Minnis, the defendant, 
by the same contract, engages to pay to the United States, 
one dollar and a quarter per acre for the land, whenever 
required, besides the price agreed on to be paid to Millikin. 

The record shows, that the defendant, in pursuance of this 
contract, paid the congress price, and obtained patents in his 
own naine for the land, as surveyed by Ludlow, being lots 
Nos. 2, 3, 4, and 5, and these patents do not cover the land 
in controversy. 

It is manifest, therefore, that according to the written 
evidence, the plaintiff shows a title of the highest dignity to 
the locus in quo. 

But, it is contended on the part of the defendant, that 
according to the description in the bond, the defendant pur- 
chased from the lane to the fence, and thence with the fence 
and beyond it, and that by extending the line in that direc- 
tion it embraces the land in controversy, and was sold by the 
plaintiff to the defendant. It is further urged, that the plain- 
tiff put the defendant in possession by that line, and thereby 
gave a construction to the contract which supports his pre- 
tensions, and that the sale was one per aversionem, from boun- 
dary to boundary, and conveyed all the land included within 
the limits described. He relies on the case of Cuny vs. 
Archinard. 5 Martin, N. S., 238. 

69 VOL. XII. 


Oct. 1858. 


MILLIKIN 
vs. 
MINNIS. 
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In seeking for the intention of the parties, the whole con- 
Oct. 1858. tract must. be examined, and if possible, effect given to every 
muukin part. The expressions “being four quarter sections as sur- 

- veyed by Mazfield Ludlow, etc.” form an important part of the 


MINNIS. 


In seeking for designation of the land conveyed, and cannot be overlooked. 
the intention of + oe . 
he ‘parties to If there had been no other description of the land, it would 
a written con- have been sufficient to convey the four quarter sections, for 
tract; the whole ; . 
of it mustbe ex- Which patents were afterwards obtained by the defendant. 


amined, and if : sua - 
possible, effect Lhere is no difficulty about the lane which forms the lower 


ty to every line. The dispute appears to have arisen from the vague 


In a sale ofa manner in which the upper boundary has been described, as 


tract of land, de- ‘ 2 ‘ ? ; 
scribed in the TUNning on a fence and beyond it, without saying either in 


insirument’ of what direction or to what distance. We are of opinion, that 
writing as hav- 


ingceriainboun- a reference in the contract to the survey of Ludlow, must 
daries, but mak- : ; ss} ; 
ing express re- control the vague and indefinite description of boundaries, 
ference toa plat ; = gis 
of survey “being other clauses in the contract. o 
a But the appellee relies upon article 1960, of the Louisiana 
ions, as survey- e e . 
ed by M.L.,” Code, which declares that “ when the intent of the parties 
the reference to ; ena : . ; 
the plat of sur- 8 doubtful, the construction put upon it by the manner in 
 geonscleaganter which it has been executed by both or by one, with the 

e vagne anc Py * . . 
indefinite de- express or implied assent of the other, furnishes a rule for its 
scription of the ; ' . 9 ee ie euaeias ’ ‘ . 
boundaries in !Mterpretation. Under this provision he contends, that Mil- 
=~ — of likin, by putting his vendee in possession, according to the 

e contract. = a . . 

The titles of direction of the fence, put a construction upon this contract 


the — oe which concludes him. But it must not be forgotten that this 
notthe mannero A ; 
putting in pos- is not the only act performed in execution of the contract of 


ace the 1825, by the parties. The defendant, in pursuance of that 


one in pe ove contract, paid the United States for the land embraced by the 
session 0O e . . . 
other for atime, survey of Ludlow, and took out his patent in conformity 
i ‘ol, P Peony ; ; 
oR therewith ; and Millikin obtained patents for the adjacent 
sions set up un- lots, which embraced the locus in quo, and that those acts, 
der this posses- ‘ ‘ ; 
sion are wholly and the titles which resulted from them, are wholly incon- 
inconsistent with . ‘ ; : : 
the written ti- Sistent with the pretensions now asserted. There is nothing 
ten. in the record to satisfy us that Millikin intended to sell, or 
arole  evi- ; 
Pes Por the defendant to acquire about one hundred and eighty acres, 


. peste “*t covered by the patent of Millikin, and not embraced by Lud- 
possession, in a low’s survey. The parole evidence, admitted to show the 


manner mani- . . . . . 
festly erroneous act of putting in possession in a manner manifestly erroneous 
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and inconsistent with the written evidence of title, cannot be 
regarded by this court as sufficient to destroy the plaintiff’s 
title to the land in controversy. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be annulled, avoided and 
reversed, and proceeding to render such judgment as ought, 
in our opinion, to have been given below; it is further 
adjudged and decreed, that the plaintiff recover and be 
quieted in his title to the tract of land claimed in his peti- 
tion, and that the line beginning on the river, at an elm 
stump at the letter B, on the plat of survey in the record, and 
running south, 20° west, the whole extent of the tract, 
according to Ludlow’s survey, be established as the boundary 
between the parties, and that the defendant pay the costs in 
both courts, 





STATE OF LOUISIANA US. JOHNSON ET AL. 


APPEAL FROM THE COURT OF THE FOURTH JUDICIAL DISTRICT, FOR THE 
PARISH OF CONCORDIA, THE JUDGE OF THE SECOND PRESIDING. 


Judgment nisi on bail bonds, need not be signed by the judge, in order that 
copies be served as notices on the parties. The judge’s signature is only 
required to final judgments. 

Service of citation or notice of judgment nisi, made on a person residing at 
the domicil of the defendant, found in the street or elsewhere, is irregular. 
The return should show that copies of the process, were left at the 
domicil. 

Where a judgment nisi is directed by law to be made final at the succeed- 
ing term, and the court fails, it may be done at the following term. The 
law in this respect is considered as merely directory. 

On a motion to make a judgment final, the proceedings are summary, and 


no particular day need be assigned for trial. 
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CASES IN THE SUPREME COURT 


When an act, creating an offence is repealed, even after judgment in the 
oS I 9 f=) 

inferior court, the judgment must be reversed if it has not been affirmed 

before the repeal. It is otherwise when the remedy only is changed by a 


new law. 


This is an action to render the sureties in a bail bond 
liable, given for the appearance of M. Johnson, charged with 
the murder of Thomas Ash. Johnson was admitted to bail 
the 5th April, 1836, for his appearance at the June term 
following, of the Concordia court. The tenor of the bond 
is thus: “ Know all men by these presents that we, M. 
Johnson, Wm. Nevills, and John Briscoe, are held and firmly 
bound unto E. D. White, governor of the state of Louisiana, 
in the sum of three thousand dollars, etc., for the payment 
whereof, we bind ourselves, our heirs, and assigns, severally, 
unto E. D. White, governor, etc. Given under our hands, 
this 5th day of April, 1836.” 

“The conditions of the above obligation are such, that 
whereas M. Johnson, has this day appeared before the under- 
signed, a justice of the peace, and is held to bail on a charge 
of an assault on Thomas Ash, on the 3d inst. Now, if the 
said Johnson does appear at the next term of the District 
Court, to be held at Vidalia, on the Ist Monday of June 
next, and remain until discharged by said court, and answer 
to the said charge, then this obligation to be null and void, 
otherwise to remain in full force and binding, ete. 

M. JOHNSON, 
W. NEVILLS, 
JOHN BRISCOE. 


Signed in presence of 
Nicnotson Barnes, 
Justice of the Peace. 


At this term an indictment for murder was found by the 
grand jury. Johnson was called and failed to make his 
appearance ; and the sureties being required to produce him 
also failed, whereupon a judgment nisi was entered against 
the principal in the bond for three thousand dollars ; and 
also, against the two sureties, for the sum of fifteen hun- 
dred dollars each.” The court failed at the following Decem- 
ber term. 

At the June term, 1837, of the Concordia court, the 
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defendant, John Briscoe, one of the sureties, filed exceptions WrsterxDisr. 


to the proceeding against him and his co-surety, as follows : 

1. That notice of the judgment nisi issued prematurely, 
not being signed by the judge, or certified by the clerk of the 
court from whence it issued. 

2. The service of notice is bad, as the sheriff’s return 
makes no mention of the name of the person on whom it 
purports to have been served ; and service does not appear to 
have been made at the defendant’s domicil. 

3. No service would be legal unless served on him 
personally, or on a person appointed by the court, in confor- 
mity to the act of 1835. 

This defendant further pleaded a general denial ; pre- 
scription ; and denies there has ever been a forfeiture of the 
bond. 

These exceptions were overruled ; and also a prayer to have 
a day assigned for trial, that the defendants might prepare 
for their defence ; the district judge being of opinion that the 
proceeding was summary, and the party called on to show 
cause why judgment nisi should not be confirmed, was 
bound to make his showing instanter. The defendants 
excepted to the opinion of the court. 

An answer was filed to the merits, and time to procure 
testimony being refused, judgment was made final. 

The defendant’s counsel moved for a new trial on the 
following grounds : 

1. The original copy of the judgment nisi was not 
certified by the clerk, or signed by the judge. 

2. There was not as many certified copies of the judgment 
nisi, and the bond served, as there are defendants; and that 
no attorney, or curator ad hoc was appointed to represent 
Johnson, who was absent. 

3. The bond upon which judgment is rendered, is a joint 
obligation, and the judgment should have been joint. 

4, There was no court at the time the principal was 
required to appear, consequently there was no forfeiture of 
his bond. 

&. ‘Time to procure testimony was improperly refused. 


Oct. 1838. 


STATE OF LA. 


v8. 


JOMUNSON ET AL. 
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Western Dist. The motion for a new trial was overruled, and the defen- 
Oct. 1858. dants appealed. 
STATE OF LA. 
v8. 


younsox erat, ‘Stacy, late district attorney, appeared for the state. 


Dunlap, for the defendants. 


Martin, J., delivered the opinion of the court. 


The defendants, John Briscoe and Wm. Nevills, bail of 
M. Johnson, are appellants from a final judgment on their 
bond. They pleaded, first, that notice of the judgment 
nist issued prematurely, not being signed by the judge of 
the court, or certified by the clerk according to law. 

2. That it was not legally served, the sheriff having failed 
to name the person upon whom it was served, or that he 
served it at defendant’s domicil. 

3. No service could be legal, unless served upon him in 
person, or upon a person appointed by the court, in conformity 
to the act of 1835. 

Judgment nisi JT, The judgment nisi did not require the signature of the 
on hail bonds . : z : é : 
need not be sign- Judge, which is only required in final judgments. The alle- 


= Aer agge gation that the copy of the judgment and bond, was not 


a certified by the clerk, is absolutely gratuitous, and unsup- 

ec e ; ; 

on the parties. ported by proof; for the sheriff has attested, that he delivered 
judve’s sige ‘ ° 

The judge’s sig- 4 true certified copy of the judgment, and the bond annexed. 


required to final JJ, The sheriff ’s return shows, that certified copies of the 
judgments. ; 
judgment and bond, was served personally on the defendant, 
Nevills, and therefore, legally ; so that as to him the plea 
rvice of ci- fails. The sheriff’s return, also shows, that as to the defen- 
Se ’ 
tation or notice _— ‘tie : ; ce 7 a 
sietanmnente. dant, Briscoe, certified copies were left W ith a free person, 
made on a per- above 14 years of age, residing at his domicil. 
son residing at : erie: P 
the domicil of | The Code of Practice is silent as to the manner which 
te ee aye notices in cases like the present, are to be served; and the 
= else- act of 1835, under which these proceedings were had, is also 
where, is irre- , A : ; meee 
ular. The re- Silent in this respect. Service on a person residing at the 
5 5 


should os : 
Shaw. that. co. COmicil of a party, found in the street, or at any other place 


pies of the pro- than the domicil, is, in our opinion, irregular. The return 
cess were left at ° 


the domicil. in the present case, does not show that the copies were left 
at the domicil of the defendant, Briscoe. 
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In the case of Huntstock vs. His Creditors, 10 Louisiana 
Reports, 488, the sheriff returned, that he had left the cita- 
tion with the clerk of one of the parties. We held that this 
was irregular, because it did not appear that he had done so 
at the defendant’s domicil, or counting-house. 

The exception to the service on the defendant, Briscoe, is, 
therefore, sustained. 

It becomes necessary in regard to the defendant, Nevills, 
to examine an assignment of error, to wit: “that the court 
at the June term, 1837, should not have rendered final judg- 
ment, because the judgment nisi was entered at the June 
term, 1836, twelve months before, and that the December 
term, 1836, was the nezt term of said court, as established by 
Jaw ; and that the act of the legislature, approved 2d April, 
1835, relative to recoveries on bail bonds, directs that the 
judgment nisi shall be made final on the second day of the 
next regular term of the court, or during the term.” 

This assignment presents the naked question, whether the 
state is precluded from making proof of the service, and 
having the judgment nist made final by the adjournment of 
the court, at the end of the term which followed that on 
which the judgment nisi was taken 1? 

The reason to decide this question in the affirmative, is, 
that the defendant has the right of showing why the judg- 
ment nisi should not be made final, and is not bound to 
exercise it until the state shall have proved a regular service 
on him; and having failed to do so during the term, as 
stated in the act, the state is presumed to have abandoned 
the prosecution. 

The reason to decide in the negative, is, that the words of 
the act are merely directory as to the time of making the 
judgment nisi final, and there is no prohibition against this 
being done at a subsequent term. 

Perhaps the defendant should have shown, that as the 
judgment nisi was taken in June, 1836, and not made final 
until the June term, 1837, there was a session of the District 
Court intervening in December, 1836; for, if the court 
failed at the latter term, the June term following was regu- 
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Wesrenx Dist. larly the neat term after that at which judgment nisi had 
Oct. 1858. been taken. The failure of a term of the court, is, perhaps, 


 srargorra, mot to be presumed, but on the contrary the presumption that 


ee. the proceedings of the court are regular, is equally strong. 
Upon the whole, we conclude, that the judgment nisi was 
properly made final at the June term, 1837. 
A bill of exception was taken to the opinion of the court, 
On a motion refusing to assign the cause for trial on a particular day. 


to make a judg- . 
pose final? the It does not appear to us that the court erred. Ona motion 


proceedings are tg make a judgment final, the proceedings are summary, but 

summary, and a : : 5 - 

no particularday the party may obtain a continuance on any legal ground. 

need be assigned : = 

for trial. This does not appear to have been asked in the present case. 
When an act Lastly, it was urged that the act of 1835, authorizing the 

creating an of- , : ‘ ; : . 

fence isrepealed, proceedings on which the judgment in this case was obtained, 

even after judg- ; ite 

ment in the in- Was repealed after the judgment nisi was taken, but before 

ferior court, the ; _ ee oe ‘ 

jodgment must it was made final, and that the repeal disabled the court 

be reversed if from making it so. 

it has not been 3 ms, ‘ : 

affirmed before It is true, that when an act creating an offence is repealed, 


the repeal. Itis |. ec 2 7 mad ‘ s 

otherwise when CVen after judgment in the inferior court, the judgment must 

the se _— be reversed, if it has not been affirmed before the repeal. 

is changed by a ar ; : ; 

new law. The reason of this is, that a legislative pardon is presumed 
to have been intended. It is otherwise when the remedy 


only is changed. 


It is, therefore, ordered, adjudged, and decreed, that the 
judgment of the District Court, be annulled, avoided and 
reversed, so far as it relates to the defendant, Briscoe ; and 
that so far as it relates to the defendant, Nevills, that it be 
affirmed with costs. 
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GILL ET UX vs. HUDSON. 


APPEAL FROM THE COURT OF THE SIXTH JUDICIAL DISTRICT, FOR THE 
PARISH OF RAPIDES, THE JUDGE OF THE SEVENTH PRESIDING. 
Service of the petition and citation of appeal on a particular person, as the 

“administrator” of the defendunt, when there is nothing in the record to 

show that he really is administrator, or has the capacity to represent the 

heirs, is insufficient, and the appeal will be dismissed. 

This case comes up on a motion to dismiss the appeal. 

On the 22d day of October, 1529, the plaintiffs instituted 
their petitory action, against Jesse Hudson, for the recovery 
of sixteen hundred arpents of land. The suit was continued 
from term to term until April, 1835, when the court made 
the following order: “ The death of the defendant being 
suggested, it is ordered that this suit be revived against his 
heirs and legal representatives.” 

Service of this order was made on a perscn purporting to 
be the aiiministrator of Hudson. 

At the following October term, an answer was put in as 
follows : 

“The heirs and legal representatives of Jesse Hudson, 
deceased, come into court by their counsel, and deny all and 
singular the allegations in plaintiffs’ petition contained, and 
pray to be hence dismissed, etc.” 

(Signed) WINN & DUNBAR. 

Final judgment was rendered in favor of the “ defendant,” 
from which the plaintiffs appealed. ‘ The appeal bond was 
given to the heirs and legal representatives of the late Jesse 
Hudson, deceased.” The sheriff returned service of the cita- 
tion and petition of appeal, as made on J. H. Hynson, ad- 
ininistrator of the estate of Jesse Hudson, deceased, in 
person, etc.” 


Winn and Dunbar, moved to dismiss the appeal because 
there was no legal appeal bond. 

2. There is no service of citation and petition of appeal, 
and none ever legally issued; and that the proper persons 
have not been made parties according to law. 

70 VOL. XIE. 
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Barry, Brewer_and Elgee, contra. 


Carleton J. delivered the opinion of the court. 


A motion is made by the appellees to dismiss the appeal in 
this case, on the following grounds, viz : 

1. There is no legal appeal bond. 

2. There is no service of citation, and none ever issued, 
and that the proper persons have not been made parties 
according to law. | 

It appears that the defendant died pending the suit in the 
court below, and on his death being suggested, his “ heirs 
and legal representatives,” were made parties defendant. 

The citation of appeal is addressed to the “ representatives 
of Jesse Hudson,” upon which the sheriff made the following 
return : 

“ Received Tuesday 25th August, 1538, and duly served 
J. H. Hynson, administrator of the estate of Jesse Hudson, 
in person, with a copy of this citation and petition, this 5th 
day of September, 1838. 

(Signed) “SIMON HAIRE, Dep. Sheriff.” 





This service of citation is plainly insufficient. The name 
of Hynson is no where to be found in the record, except in 
the sheriff’s return. Whether he be really the administrator 
of the estate of the deceased, or has the capacity to repre- 
sent the heirs, does not appear. 

As we are of opinion that the appeal must be dismissed on | 
the second objection taken by appellees, it becomes unneces- 
sary to notice the first. | 





It is, therefore, ordered, adjudged and decreed, that the 
appeal be dismissed at the cost of the appellants. 























OF THE STATE OF LOUISIANA. 
PANNELL’S HEIRS VS. OVERTON. 


APPEAL FROM THE COURT OF THE SIXTH JUDICIAL DISTRICT, FOR THE 
PARISH OF RAPIDES, THE JUDGE OF THE SEVENTH PRESIDING. 


The object of the monition act of 1834, is merely to provoke an inquiry into 
the legality of the proceedings which preceded or accompanied judicial 
sales, and the homologation of such sales, has no other effect than to cure 


all nullities, resulting from any informality in making the sale. 


It is irregular to cumulate a petitory action with the proceedings on a 
monition to homologate a sale, in the shape of a reconventional demand. 
If the objection is made, the court will reject such a proceeding and 
demand. 

If the opponents to a monition, set up title in the nature of a petitory 
action, and the other party chooses to join issue on the merits, the court 


will proceed to try the case on the titles, as in a petitory action. 


The wife had the capacity, even before the act of 27th March, 1835, to 
make a valid renunciation of her dotal and paraphernal rights on pro- 
perty, ceded by her husband to his creditors, when she appears with the 


creditors, and compounds with them for a part of her debt. 


The heirs of Frances Pannell, deceased by their tutrix, 
bring suit and oppose the homologation of a sale of a tract 
of land, containing five hundred arpents on bayou Wacksha, 
in the parish of St. Landry, and which she alleges was con- 
firmed to Mrs. Frances Pannell, on the 29th day of April, 
1816. 

This land with other property, was ceded by David 
Pannell, in 1823, to his creditors. In making his cession 
the petitioner states, “ that he has received from the estate 
of Wm. Wickoff, an account of his wife’s portion, sixteen 
thousand four hundred and eighty dollars, the greater part 
of which Mrs. Pannell is willing to relinquish on a compe- 
tency being secured to her.” 

In the schedule, this land is surrendered with the following 
statement : 

* A claim toa tract of land on the bayou Wazé, in the 
parish of St. Landry, of five hundred acres, granted by the 
Spanish government to Mrs. F. Pannell, subject to overflow, 
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and the title I ain informed has never beeen confirmed ; of 


_ but little value, say five hundred dollars.” 


There was then various tracts of land, and other property 
surrendered, on most of which the creditors had the vendotr’s 
privilege and mortgage. 

W. H. Overton, and J. H. Jolinston, were the syndics 
appointed by the creditors, to sell the property surrendered. 

During the deliberation of the creditors, Mrs. Pannell came 
forward and made the following relinquishment : “ Before 
me, Thomas C. Scott, parish judge in and for the parish of 
Rapides, etc., personally appeared Frances Pannell, and her 
husband, David Pannell, the former of whom does, by these 
presents, declare and renounce, that she never will attempt 
to exercise any of her dotal or paraphernal rights on the pro- 
perty now surrendered to his creditors, by the said David 
Pannell, further than the sum of four thousand five hundred 
dollars, which she has already claimed, and which was 
allowed her by the creditors at their meeting on the 18th day 
of October, 1523, and for the payment of which she is now 
exercising the rights of a tacit mortgage, or lien, on all the 
property, both real and personal, by her said husband, to his 
creditors surrendered, which, by law, she is entitled to ; and 
the said Frances does further declare, that she never will 
interrupt the said property, when sold by the said syndic, 
further than the said sum of four thousand five hundred dol- 
lars, whether the same be purchased by one of the creditors 
of the said husband, or an indifferent person ; hereby re- 
nouncing to all intents and purposes, her dotal or paraphernal 
liens or mortgages on the same. ‘To this act her husband, 
David Pannell, hereby gives his express consent, and signs 
with his said wife. 

“Tn testimony whereof, etc., this 20th day of November, 
1823. 

* FRANCES PANNELL. 
“PD. PANNELL. 

“ Done before me, “T. C. SCOTT, Parish Judge. 

66 rh 7 . 

‘ “ nay Witnesses.” 
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The sum stipulated in the foregoing act, was allowed, and 
paid to Mrs. Pannell, by the creditors. At the sale of the 
ceded property, the tract of land in question, was adjudicated 
to W. H. Overton, for the sum of sixty-nine dollars. The 
sale was made by the parish judge, as auctioneer. 

On the 19th March, 1835, Overton took out his monition 
to have said sale homologated and confirmed. 

The heirs of Mrs. F. Pannell, then filed their opposition, 
and set up title to the property in question, that the title to 
the land had been confirmed to their ancestor, and was her 
separate property, and could not be legally sold, as the pro- 
perty of D. Pannell, by his creditors ; that the whole of the 
proceedings under which said sale was made, were irregular, 
illegal and void, and consequently the sale itself. They 
pray that the homologation of the sale be refused, and that 
they be quieted in their title to said tract of land, ete. 

Overton joined issue, and set up title to the land as derived 
from Pannell, under the cession of his property, and syndic’s 
sale. 

The district judge sustained the opposition to the homolo- 
gation of the sale, on the ground that it was made contrary 
to law, and annulled the sale. Judgment was rendered 
decrecing the land in controversy, to the plaintiffs, and quiet- 
ing them in their title thereto. From all of which the defen- 
dant appealed. 


Hyams, for the plaintiffs, contended, that the sale sought 
to be confirmed, was illegal for want of many of the forma- 
lities required by law ; but especially as General Overton 
was one of the syndics, he could not become the purchaser 
of any of the property surrendered by the insolvent to his 
creditors. Under a forced alienation, the purchaser will 
acquire no title, unless the formalities of law are complied 
with. 7 Martins N. S., 181. 3 Louisiana Reports, 418. 
9 [bid., 531. Louisiana Code, article 1784. 11 Martin, 297. 
4 Martin, N. S., 267. 8 [bid., 165. 9 Louisiana Reports, 
351. 18 Duranton, Nos. 206, 207. 

2. But Mes. Pannell made uo relinquishment of this tract 
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of land ; first, she has not done it expressly ; second, she has 
not done so by inference or implication, for no one renounces 
liens or claims on their own property. This property was 
placed on the bilan by Pannell, as belonging to his wife, besides 
the sum of sixteen thousand four hundred and eighty dollars, 
which he acknowledges due to her for her dotal and para- 
phernal claims. A renunciation of liens and mortgages on 
another’s property, cannot be tortured into a conveyance of 
one’s own tract of land. 

3. None of the forms of law were pursued to make the 
act, even a good relinquishment, as to dotal and paraphernal 
rights. The notary should have set forth at length the 
nature of her rights, whether dotal, paraphernal, or other- 
wise, on her husband’s property, according to law 58, title 
18, of the 3d Partidas. 4 Martin, N. S., 230. 

4. Mrs. Pannell, could not legally divest herself of the 
ownership of this tract of land, by giving it in payment of 
her husband’s debts, or surrendering it to his creditors ; and 
she had a right to recover it, when it had been ceded to cre- 
ditors for a debt of her husband. The Roman Civil Law 
was in force at this time. Louisiana Code, 2412. 9 Louisiana 
Reports, 590, 602. 


Winn and Dunbar, for the defendant, maintained, that 
Mrs. Pannell, divested herself of all title to the land in con- 
troversy, by relinquishing her dotal and paraphernal rights 
to all the property surrendered. This she did in the fullest 
manner. This property was, no doubt, paraphernal, and 
was susceptible of alienation by the wife with the consent of 
her husband. Civil Code of 1808, page 334, article 58. 
3 Martin, 455. 

2. It will then be seen, that the title to this property 
passed by the surrender of D. Pannell, to his syndics, for the 
benefit of his creditors, and shows that the plaintiffs are 
wholly without title, and cannot claim it, even admitting the 
sale made by the syndics was informal. The title remains 
in the creditors, and could only revert in any case, to the 
heirs of D. Pannell, if the creditors did not claim it. But 
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the plaintiff’s claim in the right, and as the heirs of Mrs. 
Pannell. Her title is irrevocably gone by her relinquishment 
and receipt of the sum stipulated. 

3. But even admitting the sale to be informal, Mrs. 
Pannell and her husband recognized it as valid by her 
becoming a purchaser of a slave, and receiving the sum of 
four thousand five hundred dollars, in lieu of all her rights 
and claims to the property surrendered. Having done so, 
her heirs who sue in her name alone, cannot interfere in the 
confirmation of this sale. They are without interest, and 
have no right to enable them to oppose its homologation. If 
the sale should be declared informal and set aside, the title 
to this property would vest in the creditors. 

Mrs. Pannell made an advantageous contract with the 
creditors of her husband. She, by her relinquishment, gave 
up all her claim of sixteen thousand dollars, for the sum of 
four thousand five hundred dollars, which the creditors paid 
her. 

Neither the wife or her heirs have made a retraxit of the 
relinquishment or renunciation ; nor within the forty days 
after the act of 1835, as required by said act. 


Bullard, J., delivered the opinion of the court. 


This case appears before us in the form of a petitory action, 
engrafted on a monition under the act of 1834. The appel- 
lant having purchased at syndic’s sale, a tract of land, in 
Opelousas, obtained by a monition from the clerk of the Dis- 
trict Court, calling on all persons interested, who could set 
up any right, title or claim, in and to the property, in conse- 
quence of any informality in the order, or for any other 
defect whatsvever, to show cause why the sale should not be 
confirmed and homologated, in pursuance of the act of 1834. 
The land purchased is described as a tract of five hundred 
arpents on the bayou Wazie or Wacksha, confirmed to Mrs. 
Frances Pannell, in 1816. 

The appellees came forward as the heirs at law of Mrs. 
Frances Pannell, the wife of David Pannell, by whom the 
land had been surrendered to his creditors under the act of 
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Wrsrtern Dist. 1817, and opposed the homologation for the following rea- 
Oct. 1838. sons: Ist, because the Jand was the separate property of Mrs, 
pawnety’suerns Pannell, and was not legally sold as the property of David 
| ovensen, Pannell. ae ; ; 
a 2d. That the land is situated in the parish of St. Landry, 
and could not be legally sold in the parish of Rapides. 

3d. That the act of 1834, does not apply to a sale made 
before its passage. 

i} Ath. That all the proceedings under which the sale took 
i place were irregular, illegal and void. 

| The heirs conclude by a prayer, that the court would 
proceed to # final adjudication as to the title to said tract of 
land, that they may be quieted in their title to the same. 
The appellant, in answer to these allegations, avers, that 
the land in question, was surrendered by David Pannell to 
| his creditors, and that it was sold for their benefit, and pur- 
chased by him; that Mrs. Pannell acquiesced in, and ap- 
proved all the acts and proceedings, and that if she ever was 
the owner, she was divested of title; that she made an 
arrangement with the creditors of her husband after the sur- 
render, by which she was secured and paid four thousand 
five hundred dollars for her claims, and in consideration 
thereof, she alienated and renounced to the creditors. He 
denies that she had any just claim upon the property, and 
he concludes by praying that he may be declared to be the 
legal owner. 

It does not appear to us that the heirs of Mrs. Pannell, 
have any interest in opposing the homologation of the sale, 
because they do not claim through D. Pannell or his credi- 
tors, and they would gain nothing if the sale were declared 
irregular and null, inasmuch as the property would still 
remain that of the creditors. Their ground of opposition to 
the homologation, must, therefore, be disregarded, and the 
question of title alone considered, as between the heirs and 











the appellants. 

The object of the monition act, was merely to provoke an 
inquiry into the legality of the proceedings which preceded 
or accompanied judicial sales, and the homologation of such 
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sales, has no other effect than to cure such nullities. It is 
irregular to cumulate a petitory action with the proceeding 
contemplated by{that act in the shape of a reconventional 
demand ; and if the objection had been made in this case, 
we should have thought it ought to have been rejected. But 
the appellant has chosen to answer to the merits, to assert 
title to the premises, as against Mrs. Pannell and her heirs, 
and to ask a recognition of his title. 

Considering the action, therefore, as substantially petitorys 
it is manifest that the opponents must make out their title, 
and they can gain nothing by showing a defect in that of the 
appellant. 

No primitive title in favor of Mrs. Pannell, is exhibited, 
but in the schedule of her husband, the tract of land surren- 
dered by him to his creditors, is described as having been 
granted by the Spanish government to her, and he estimates 
the claims at five hundred dollars, which he supposed had 
In the monition procured by the 
defendant, the land is described as a tract of five hundred 
arpents on the Bayou Wazie, confirmed to Mrs. Frances Pan- 
nell, on the 29th of March, 1816. 

This evidence sufficiently shows, that the title to the land 


never been confirmed. 


was originally in the ancestor of the plaintiffs, and it remains 
to inquire what evidence there is that it has been divested, 
and that the defendant is now the owner. 

by appearing at the 
large claim, for which 


His counsel has contended, that 
meeting of creditors, and setting up a 
she insisted upon a general privilege upon all the property 
surrendered, but which she offered to relinquish in favor of 
the other creditors, except four thousand five hundred dol- 
lars, to be allowed her as privilege on all the moveables and 
immoveables of her husband surrendered, and by the accep- 
tance of this proposition on the part of the creditors ; and the 
payment of that amount to her, and in virtue of her subse- 
quent formal relinquishment by notarial act, assisted by her 
husband, for that consideration, she is precluded from setting 
up any title to this part of the property embraced in the 


schedule. 
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It becomes necessary to examine the act passed before the 
notary, and to see to what extent the plaintiff’s ancestor must 
be considered as having ceded and abandoned her right to 
the land in controversy. In that act she was assisted by her 
husband, and “ declared and renounced, that she never will 
attempt to exercise any of her dotal or paraphernal rights on 
the property now surrendered to his creditors by the said 
David Pannell, further than the sum of four thousand five 
hundred dollars, etc., for the payment of which she is now 
exercising the rights of a tacit mortgage on all the property, 
real and personal, by her said husband to his creditors sur- 
rendered, etc.” And she does further declare that she will 
never interrupt the said property when sold by the said syn- 
dics, further than the said sum of four thousand five hundred 
dollars, whether the same be purchased by one of the credi- 
tors of her said husband, or an indifferent person, hereby 
renouncing to all intents and purposes her dotal and para- 
phernal liens or mortgages on the same.” 

It is shown, that the sum stated as the consideration of 
this renunciation, was paid to her by the creditors, according 
to their agreement at a previous meeting. 

By this contract, Mrs. Pannell not only renounces all her 
dotal or paraphernal rights on all the property surrendered, 
but she reserves the right of enforcing her lien upon it in the 
hands of the creditors, for the amount allowed her. It can- 
not be supposed that she intended to retain this tract of land, 
as paraphernal, and at the same time enforce her lien upon 
it as the property of the creditors under the surrender. Such 
pretensions are wholly repugnant to each other, She further 
engages never to disturb the purchasers of any part of the 
property surrendered. The latter clause in which she re- 
nounces her dotal or paraphernal mortgages, cannot be taken 
to limit or restrict her abandonment of all her rights first set 
forth in the act. No part of the surrendered property is 
excepted, and we are not to presume that the creditors would 
have paid her the amount, if they had understood at the 
time that she was to reserve any part as her separate pro- 
perty. From the terms of this contract the creditors had a 
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right to suppose, that in consideration of four thousand five 
hundred dollars, allowed her as a privilege, Mrs. Pannell 
intended to abandon all pretensions to the property included 
in the bilan of her husband. If in the first clause she had 
intended only to renounce her tacit mortgage, and not aban- 
don the property itself, this last clause would have been use- 
less. It is in this sense we are to suppose she intended the 
creditors should understand her at the time, and it is in that 
sense that she ought to be bound. 

But it is contended, on the authority of the case Gasquet 
vs. Dimitry, 9 Louisiana Reports, 585, and numerous other 
cases, that she is not bound, because no legal remuneration 
was made after being informed by the notary, of the extent 
and nature of her marital rights. Those cases appear to us 
inapplicable to this. Mrs. Pannell, far from contracting 
jointly with her husband to pay his debts, was seeking to 
enforce her own claim as a creditor of her husband, and com- 
ing in collision with other creditors, whose debts from their 
character might absorb all the existing property of the hus- 
band, thought it prudent to compound for a part of her debt. 
That a wife may validly sell her paraphernal property or 
rights, is not doubted, and in such a contract, a formal 
renunciation is not required. The coptract in this case, was 
onerous and commutative, by which the creditors for a spe- 
cific price, acquired a right to the undisturbed enjoyment of 
the property under the engagement of Mrs. Pannell, never to 
disturb them nor their vendee, and we are of opinion, she and 
her heirs are precluded from setting up any title to the pro- 
perty in controversy. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court, be annulled and reversed ; 
and it is further decreed, that there be judgment for the 
defendant, and that he be recognized as the owner of the 
tract of land in controversy, and quieted in his title and pos- 
session of the same, and that the appellees pay the costs in 
both courts. 
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SPURLOCK US. HUNTER’S HEIRS. 


APPEAL FROM THE COURT OF THE SIXTH JUDICIAL DISTRICT, FOR THE 
PARISH UF RAPIDES, THE JUDGE THEREOF FRESILING. 


Where the purchaser of a tract of land sells during the pendency of a suit 
to evict him, without recourse in warranty, and divests himself of all title 
before final judgment of eviction, he is without interest, and cannot claim 


of his vendor, a diminution of the price which he contracted to pay, 


When the surety in an injunction is before the court on appeal, no judg- 
ment for interest or damages can be pronounced against him on dissolv- 


ing the injunction. 


The act of 1831, relative to injunctions, does not say from whut date the 
interest is to run, when they are dissolved, but in this case it is computed 


from the time the judgment was rendered in the court below. 


This suit commenced by injunction. The present plaintiff 
alleges, that in October, 1527, he purchased with full war- 
ranty, from one Stephen Tippett, an undivided halfof a tract 
of 352 arpents of land, for which he gave his three several 
obligations to pay fifteen bales of cotton each, and payable on 
the 15th March, 1829-30 and 31. That two of these cotton 
notes have been paid, and the other transferred to one P. H. 
Hunter, now deceased, who instituted suit thereon, and pro- 
secuted the same to final judgment. See the case in 3 
Louisiana Reports, 97. 

He further shows, that at the time said suit was pending, 
he was also sued for the land in question, by one Wall, and 
was in great danger of eviction, which he pleaded in defence 
of the suit on the cotton note. That Wall has obtained final 
judgment, and evicted him from about 115 or 120 arpents of 
the land. See the case in 10 Louisiana Reports, 339. That 
notwithstanding all this, Hunter’s heirs have taken out execu- 
lich, and are about coercing the payment of their judgment, 
which he prays may be enjoined perpetually. 

He further shows and alleges, that in consequence of said 
eviction, he is entitled to have the obligation sued on by 
Hunter cancelled, as Tippett from whom Hunter received it, 
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sold to him with full warranty, and neither him or his Westery Drsr. 
assignee are entitled to receive its amount. Cot 
The defendants pleaded a general denial, and admit their — seurtocx 
ancestor was the assignee of Tippett, from whom he received ne: <r 
the obligation sued on; but they expressly deny that the 
plaintiff has any right to withhold payment, as the suit be- 
tween hin and Wall was merely an action of boundary, and 
did not operate an eviction. That there is another instal- 
ment of the price not yet paid, which is sufficient to defray all 
expenses and damages occasioned by the suit of Wall. 
They further aver, that the plaintiff was not the owner or 
possessor of the land, at the time said suit of Wall was 
decided, but had sold all his interest therein to one William 
J. Morris without recourse in warranty; and thereby barred 
himself of any claim in warranty, on account of his purchase 
from Tippett; and also lost any claim for indemnity on 
account of eviction. That he sold to Morris, expressly exempt- 
ing himself from any claim or recourse in warranty, and in 
reference to such decision as the Supreme Court might ren- 
der in the case of Wall against Spurlock. Upon these plead- 





ings and issues the cause was tried, 

The evidence showed that the sale from Tippett to Spurlock 
in 1827, isof “an undivided half of a tract of land, situated 
| and fronting on Little Lake, adjoining lands of Overton and 
others, containing 352 arpents, being the same acquired from 
his father, Stephen Tippett, &c.” ‘Tippett warrants the pre- 
mises “against the claim of himself and heirs, and of all 
persons claiming under or from him, and against the claims 
of all persons whatever, etc.” 

In June, 1835, after the suit of Wall vs. Spurlock for a part 
of this land had been decided in favor of Wall in the District 
Court, pending the appeal, Spurlock sells all his right, titles 
interest and claim to the land, to William J. Morris for four 
thousand dollars, giving the same description as in the deed 
from Tippett to him; and he “expressly declines and abso- 
lutely refuses to warrant it against the claim of any other 
person whatsoever, etc.” 

It further appeared that Wall’s judgment took about 115 
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arpents of tlie land, as the plaintiff had claimed it, but there 
was evidence to show that Tippett and Spurlock had had it 
improperly located, and that this judgment only restored the 
respective claims to their true location and boundaries. But 
the plaintiff contended that he had been evicted of these 115 
arpents, and claimed a diminution of the original price under 
the sale fiom Tippett to him. 

The judgment which Hunter had obtained, was for five 
hundred and seventy-two dollars, with five per cent. interest, 
from the first of March, 1830, until paid; which sum was 
ordered to be deposited in court, to abide the decision of the 
suit of Wall and Spurlock. 

The district judge rendered judgment, perpetuating the in- 
junction, from which the defendants appealed. 


Hyams for the plaintiff. 

I. The defendants oppose the legality of the injunction on 
the ground that Spurlock sold without warranty for a large sum, 
and therefore has no interest in opposing this payment, be- 
cause if he had paid Hunter he could not have received back 
the amount, having no interest in the eviction of his vendee, 
and quotes 3 Martin, N. S., 421. Pothier, Vente 98. Digest 
1, 21, tit. 2, 1. 61, 71. 

I will meet these objections in detail. 

1. Spurlock was the party evicted on the record, and in fact 
although he did sell to Morris pending the appeal, and without 
warranty any right or title he had to the land; but whether 
he was or not, he had an interest in not paying Hunter be- 
cause he had not received full value. If he had received full 
value by having had a good title to his land, so as to have 
been able to have sold with warranty, he would have sold for 
many thousand dollars more than what Morris gave him for 
the chance of a reversal by the Supreme Court of the judg- 
ment of eviction against him by the District Court. 

2. Tippett who sold to Spurlock with warranty, a tract of 
land which ultimately proved to be very valuable, but which 
to the plaintiffhere (Spurlock) was lost for want of a good title 
in Tippett, cannot certainly complain that Spurlock gained 
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something at the last moment by selling a mere chance. On 


the contrary, Spurlock is the sufferer for want of a good title, 


and has a right to refuse to pay Tippett or his assignee, 
Hunter, which is the same thing. 


3. Spurlock had a clear legal right to retain a portion of 


the purchase money, when the suit of eviction of Wall was 
instituted against him, until the decision of that suit, and the 
judgment of the Court in the case of Hunter vs. Spurlock, 3 
La. Rep. 97, sanctified that right and is res judicata and con- 
clusive. The eviction has made the contingent deposit revert 
tohim. Now what act of his with third persons can give 
Hunter any greater legal or equitable claims upon him than 
he had at the day of the rendition of the judgment in the 
case of Hunter vs. Spurlock 2 

II. The facts of the case do not come within the principle 
said to be laid down by the Supreme Court in 3 Martin, N. 
S., 421; and Pothier, and the Digest; but even the prin- 
ciple itself is controverted by Troplong, Vente, 429, who says 
the Digest is misquoted by Pothier; and also by Duranton, 
vol. 16, No. 276, who differs with Pothier. That doctrine 
would certainly be a singular one which only benefited the 
party who is substantially in fault, to wit, Tippett, who sold to 
us with warranty, but with a bad title. 


Winn, for the defendant, insisted that Spurlock was not 
evicted by the judgment in the case of himself and Wall, for 
there was still land enough for Spurlock according to his ori- 
ginal purchase from Tippett, if it was properly located. That 
suit was not in fact a petitory action, but one of. boundary, 
and although Wall recovered, yet it was not an eviction, as 
it only settled the boundaries between them. It only changed 
Spurlock’s boundary. 

2. The suit of Hunter was on the second instalment due 
from Spurlock to Tippett, leaving still a third unpaid, which 
was sufficient to cover all the damages the plaintiffcould sus- 
tain by the judgment of Wall. He should resort to this one 
and claim diminution in consequence of his eviction, if he 
has sustained any real loss. 
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3. But Spurlock was not, in fact, evicted. He had sold 
pending the appeal, to Morris, without any recourse on him 
in warranty for a good price. This sale was made before the 
decision of the suit of eviction, and consequently Spurlock 
was without interest in the result. He cannot, therefore, set 
up any claim for a diminution of price, and has no right to 
oppose the judgment of the defendants. Pothier de Venle, 


No. 97. 3.Martin, N. S., 422. 


Bullard, J., delivered the opinion of the court. 


The present plaintiff having been sued by the ancestor of 
the defendants, pleaded that the obligation upon which the 
suit was brought, was given for a part of the price of a tract 
of land. That he was in danger of eviction of a part of the 
land, in consequence of an action of boundary instituted by 
one Wall, and then pending; and that if he should lose a 
part of the land for which the note was given, he would be 
entitled to a diminution of price. Judgment was finally ren- 
dered in favor of the plaintiff for the amount of the note, but 
the defendant was ordered, in conformity to article 2536 of 
the code, to deposit the amount thus recovered with the 
clerk of the court, and in default of his making such deposit, 
that the land be seized and sold by the sheriff to satisfy the 
judgment, and that he deposit the same with the clerk. 

The defendant in that case having failed to deposit the 
money, the sheriff proceeded, the land was seized, sold ata 
year’s credit, and purchased by the defendant himself, who 
gave a twelve months’ bond. An execution having issued 
on this bond, the sheriff was arrested by an injunction 
obtained by him on the following allegations among others, 
to wit; that since the rendition of the judgment in favor of 
Hunter, the case of Wall vs. Spurlock had been finally 
decided by the Supreme Court, and he had been evicted of 
about one-third of the land sold to him, whereby he is enti- 
tled to have the note sued on by Hunter cancelled, etc. 

The defendants, in answer, deny that the plaintiff in the 
injunction has been evicted of any part of the land purchased 
by him, alleging that the action instituted by Wall was one 
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of boundary alone. They further allege, that the plaintiff 
is no longer the owner of any part of the land, and that he 
had sold the same to one Morris without any warranty, and 
that thereby he is debarred from setting up any claim for 
warranty himself, and has lost any claim to indemnity on 
account of the supposed eviction. 

The injunction was perpetuated, and the defendants 
appealed. 

The original judgment certainly contemplated that the 
money should be brought into court to abide the final deci- 
sion of the case of Wall vs. Spurlock, and it does not appear 
that the twelve months’ bond was to be considered as money, 
by agreemeat of parties. But as the pleadings in this case 
present the question as if the money were in court, and as if 
the court was now called upon to say whether the plaintiff has 
aright to withdraw any part of it on account of the eviction, 
we see no objection to deciding in that form upon the rights 
of the parties, instead of dissolving the injunction, and leav- 
ing the question open until the money shall be deposited, 
according to the judgment in the first instance. 

The record shows, that pending the suit of Wall vs. 
Spurlock, ihe plaintiff sold the land in controversy to Morris, 
expressly exempting himself from all obligations as warrantor, 
except as against himself and his heirs, and the purchaser 
declared in this act of sale, that he was well acquainted with 
the title, and aware of the danger of eviction, and was con- 
tented to take the land with such limited warranty. 

It is clear, therefore, that Spurlock has not been evicted. 
Having divested himself of title before the final judgment in 
that case, if he had sold with warranty, the eviction of his 
vendee would have entitled him to a diminution of price, 
perhaps, on a recourse in warranty against his vendor, but 
having sold without any warranty, his vendee cannot main- 
tain anv action against him, and he is without interest. 
3 Martin, N. S., 422. Pothier, Vente 97. 

But it is urged on the other side, that this doctrine of 
Pothier is successfully combatted by more modern commenta- 
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tors on the Code Napoleon, and we are referred to Duranton 
and Troplong. 

The general principle laid down by Pothier is, that the 
eviction suffered by the successor of the purchaser, gives rise 
to the action of warranty only so far as that eviction interests 
the purchaser or his heirs, and he supposes the case of a 
donation, and the eviction of the donee, and concludes that 
as the donor is not bound by any warranty, the eviction suf- 
fered by the donee interests neither him nor his heirs, and 
consequently that he cannot exercise the action of warranty 
against his vendor. 

Paulus, it is true, thinks that when the purchaser has 
given the property purchased as a dowry to his daughter, 
and she is evicted, the father ought to have the action of 
warranty, because he has an existing interest that his daugh- 
ter should not be without a dowry, even in case he would not 
be entitled to a return of the dower, in the event of her death 
during the marriage. Digest lxzi., t. ii., law 71. 

The reason given by Paulus, to wit, that the donor, in the 
case supposed, has still a subsisting interest, would seem to 
admit the general principle that when the purchaser has no 
longer any interest, he cannot exercise the action. 

Duranton and Troplong maintain the opinion of Paulus, 
in opposition to that of Pothier, in the single case of a dona- 
tion ; they appear to think that the donee has an action of 
warranty against the vendor of the donor. But that is not 
the case now before the court. The question is not whether 
Morris, who purchased at his risk, has, under the terms of 
his deed, any subrogation to the warranty of Spurlock, but 
whether Spurlock, after parting with all his right, title, and 
interest, can exercise any action on account of the eviction 
of his vendee. Neither of the authors cited appear to con- 
trovert the position in relation to a sale. 

The injunction, in our opinion, ought to have been 
dissolved, on the merits, and it is our duty to pronounce such 
judgment as ought to have been rendered below. But the 
surety on the injunction bond is not before us, and no judg- 
ment for interest or damages can be pronounced against him. 
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The act of 1831 (page 102, section 3,) makes it the duty of Wesrzrw Disr. 

the court, in case the injunction be dissolved, tocondemn the —_ Q#. 1858. 

plaintiff and surety in solido to pay interest at the rate of ten wann’s nems 

ovey a ‘ ‘ 5 . in , . v8. 

per cent. per annum, and damages not exceeding twenty per, wwvan. 

cent., unless damages to a greater amount are proved. The = The act of 
° : : : : — ee : : 1851 relative to 

act does not say from what date the interest is to run, and iN jpinetion, does 


the present case we think it should run from the time judg- oi frews 
J Rie ; Z : what date the in- 
ment was given below on the injunction. There is no suffi- terest is to ran, 


A A when they are 
cient evidence of special damages. dissolved, but in 


this case it is 
It is, therefore, ordered, adjudged, and decreed, that the yg "= 
judgment of the District Court be avoided and reversed ; and —— some 
proceeding to render such judgment as ought, in our opinion, °°" below. 
to have been given below, it is further adjudged and decreed, 
that the injunction be dissolved, and that the defendants 
recover of the plaintiffs ten per cent. interest on the amount 
due upon the twelve months’ bond from the 22d of May, 
1838 ; and it is further ordered, that the sheriff proceed to 
make the money, and pay it over to the defendants, and that 


the plaintiffs pay costs in both courts. 





WARD’S HEIRS vS. BOWMAR. 
APPEAL FROM THE COURT OF PROBATES FOR THE PARISH OF OUACHITA. 


If the citation of appeal wants the seal of the court from which it issued, it 
is insufficient, and the appeal will be dismissed on motion by the appellee. 
The irregularities of bringing up the appeal and citing the appellee, are 
none of them waived, by filing any grounds for the dismissal of the 


appeal. 


This suit commenced in an opposition made by the heirs 
of Ward toa monition taken out by R. H. Bowmar to per- 
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fect the sale of a tract of land, sold at the probate sale of 
John Ward’s estate. 

After hearing the evidence and the parties, the probate 
judge gave judgment overruling the opposition, sustained the 
intervention of Guice, and homologated and confirmed the 
sale. The plaintiffs in opposition appealed. 


Downs, for the appellees, moved to dismiss the appeal, for 
want of the seal of the court authenticating the citation. 

2. Because the citation of appeal was not served on the 
real party in interest, (Bowmar,) who is the appellee, until 
the 18th September, when the appeal was returnable to the 
Ist of October following, thereby allowing him only fourteen 
days to appear and answer, instead of twenty-six days, the 
time allowed by law to appear and answer tu the appeal. 

3. The return of the service of citation was illegal, not 
being made in the petition, as the law requires. 

4. So far as the appellant, Smith, is concerned, (who mar- 
ried one of the heirs of Ward, he has no right to appeal for 
his wife; she ought to have appealed, authorized by her 
husband, the suit being for the title to real property of the 
wife. 


M*Guire, for the appellants. 


Martin, J., delivered the opinion of the court. 

The dismissal of the appeal is prayed for on the ground 
“that the citation is not authenticated by the seal of the 
court.” 

2. That there was not sufficient time elapsed between the 
service of citation and the return day thereof. 

3. The appeal was irregular as to Smith, who had no legal 
right to appeal for his wife; but that she ought to have 
appealed with the authorization of her husband, the suit 
being for the title to real propert ’ of the wife. 

On the first ground the appeal "must be dismissed, for this 
case cannot be distinguished from that of Campbell, Ritchie 
& Co. vs. Karr, 7 Louisiana Reports, 70. 
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This renders it useless to examine any of the other 
grounds ; but the counsel for the appellants contends, that 
all the informalities in the citation and the service thereof 
are waived, by. the third ground of dismissal, which he 
alleges is a plea to the merits. 

It appears to us that the irregularities of the citation are 
not thereby waived. Itis only a third ground of dismissal 
entirely independent of the two others. It is a substantial 
ground of dismissal, that the appeal has been taken by a 
person who has no right thereto; and in order to show this, 
the appellee may, without submitting the case on its merits, 
allege that the right of appeal is in another. 


The appeal must, therefore, be dismissed, with costs. 


HOOD vs. M‘CORKLE. 


APPEAL FROM THE COURT OF THE FOURTH JUDICIAL PISTRICT, FOR THE 
PARISH OF CARROLL, THE JUDGE OF THE SECOND PRESIDING. 


In this case the evidence being insufficient to decide it on the merits, 
it was remanded for a new trial. 


This is an action to recover the value of a slave belonging 
to the plaintiff, and killed by the defendant. 

The plaintiff alleges, that the defendant killed his slave 
Henry, a good and peaceable servant, without any just or 
legal cause whatever, and refuses to pay the value thereof. 
He alleges his value to be seventeen hundred dollars, for 
which he prays judgment. 

The defendant admits he killed the slave in question, but 
avers he wasa runaway, defying the law and refusing to sub- 
mit when ordered. That the slave was found quarrelling with 
the hands under his management as overseer, and was not 
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Western Dist. on the plaintiffs plantation, but was shot while in the act of 


Oct. 1858. 


HOOD 
v8. 
M‘CONKLE. 


brandishing a large knife, and threatening the life of the 
defendant. He prays that the demand be rejected. 


Upon this issue the cause was tried by a jury. The evidence 
showed that plaintiff’s slave came in at 12 o’clock, and 
weighed his cotton and went off. In about two hours the over- 
seer missed him, and went to one or two of his neighbor’s and 
told them the slave Henry he expected had run off, and desired 
them (and among others the defendant, who was overseeing 
for one Chambliss, adjoining) to accompany him the next day 
in search of the slave. That same evening the slave was dis- 
covered quarrelling with the slaves of Chambliss, and had a 
butcher knife in his hand. The defendant was sent for in 
a hurry, and on coming up the slave ran, and on getting over 
into plaintiffs field and refusing to stop on béing ordered, the 
defendant shot him down on the spot. 

On this evidence, and after the arguments of counsel, the 
jury returned a verdict for the defendant. After an unsuc- 
cessful attempt to obtain a new trial, the plaintiff appealed. 


M‘Guire, for the plaintiff. 


Downs, contra. 


Bullard, J., delivered the opinion of the court. 

The plaintiff in this case seeks to recover the value of his 
slave, killed by the defendant. The latter pleaded in justifi- 
cation, that the slave was a runaway, and refused to submit ; 
and that he was armed with alarge butcher knife, which he 
brandished at the defendant, and threatened his life. There 
was a verdict for the defendant, and the plaintiff appealed. 

His counsel has contended, that according to the 32d sec- 
tion of the Black Code (1 Moreaw’s Digest 108) freeholders 
alone have a right, in the case of a slave being found absent 
from his usual place of working or residence, unaccompanied 
by any white person, and refusing to submit to examination, 
to seize and correct said slave, and if the slave shall resist or 
attempt to make his escape, to make use of arms, but at all 
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events to avoid killing him, unless assaulted and stricken by Westerns Dist. 
the slave. He contends that the justification is therefore QO 1858. 
unsupported bv evidence, there being no proof either thatthe — x*evmmz 
i : I :TC. 
defendant is a freeholder, or that any assault was committed °°™4T™" * 
upon him, ROSS, TUT’X. ETC 
The authority cited by the counsel for the appellee from In. this case 
the evidence he- 
the same work, page 24, appears to us to relate only to the ing insufficient 
d ; , to deeide it on 
right of the owner to be paid by the state, for a slave killed nemucinintle 


while run away. remanded for a 
new trial, 
It appears to us the case should be remanded for a new 


trial. 


It. is, therefore, ordered and decreed, that the judgment of 
the District Court be avoided and reversed, the verdict set 
aside ; and it is further ordered, that the case remanded for a 
new trial, and that the costs of appeal be paid by the appellee. 


M‘GUIRE, CURATOR AD HOC, ETC. US. ROSS, TUTRIX, ETC. 
APPEAL FROM THE COURT OF PROBATES FOR THE PARISH OF OUACHITA. 


A curator ad hoc cannot be legally appointed to prosecute the removal of a 
tutor or tutrix from office, when there is an under tutor in office. 
He alone can be authorized to act. 

The intervention of one of the minors after her emancipation by 
marriage, cannot cure the nullity resulting from the appointment of a 
curator ad hoc to remove the tutor, when there is an under tutor, 

A curator ad hoc under a void appointment cannot require the tutor 


to render an account, or make opposition to it when rendered. 


This suit was instituted by the appointment of R. F, 
M‘Guire, curator ad hoe, by the judge of probates for the 
Parish of Ouachita, with directions to prosecute the removal 
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from office, of Mrs. Elizabeth Ross, tutrix of her minor grand 
children, for malfeasance in office, and to require her to render 


an account of her administration. 

The defendant excepted to the appointment of a curator 
ad hoc to prosecute her to removal from office, because if it 
became necessary to institute this proceeding, the under tutor 
was the proper person to act. 

On the trial, this exception was overruled by the court, and 
the defendant appealed. 


M*Guire, in propria persona. 

1. We contend that the judge who appointed the tutrix, 
alone has the power to compel her to account, Code of Prac- 
tice 997 ; and to remove her for legal causes, Ibid 1013. That 
the article 1016 is directory to the judge and not imperative, 
and he is not bound to wait for the under tutor if he neg- 
lects his duty. The appointment of curator ad hoc was 
therefore correct. Bird vs. Black, 10 La. Reports, page 82. 

2. That the under tutor has no right to approve or disap- 
prove of the account rendered by a tutor, Louisiana Code 300 
to 304. This becomes the duty of the court, Code of Prac- 
tice 1001 to 1007, and the judge may appoint auditors or other 
persons to examine the account. In this case, he entrusted 
that duty to the curator ad hoe. 

3. If the court should adjudge that the appointment of a 
curator ad hoe was wrong, this proceeding must be sustained, 
as during the pendency of the action one of the minors mar- 
ried, upon which the tutrix prayed an abatement of the suit 
as to her, when the husband came in and became a party to 
the suit, and adopted the pleadings of the curator ad hoc, and 
row joins with him asa party in this court. 


Garrett for the defendant, insisted that no curator ad hoe 
could be appointed, when there was an under tutor in office. 
Louisiana Code, 301. Code of Practice 1013, 1016. 

2. The case of Bird’s Heirs vs. Black, 10 Louisiana 
Reports, 83, does not establish the general principle that a 
curator ad hoc must be appointed in every case. It merely 
refers to cases where there is n» under tutor. 
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3. This court’has decided that the under tutor was bound 
to prosecute the removal of the tutor, when ordered to do so 
by the judge, and that he could not appeal from the order. 
11 Louisiana Reports, 39. 


Bullard, J., delivered the opinion of the court. 

The appellee, under an appointment from the Court of Pro- 
bates as curator ad hoc, instituted the present proceedings to 
remove the defendant from the tutorship of her minor grand 
children, and to cause her to render an account. She set up 
as an exception that, a curator ad hoe could not be appointed 
in the case before the court, there being an under tutor legal- 
ly appointed for the minors to wit, John S. Lewis, whose duty 
it is to act for said minors, whenever their interests are in 
opposition to those of the minor. 

The court, in our opinion, erred in overruling this exception 
and proceeding further in the premises. ‘The Code of Prac- 
tice provides that the judge, when made acquainted with the 
facts rendering it proper to remove a tutor, if he thinks there 
is probable cause for removal, shall direct the under tutor to 
prosecute his removal; orif the minor has no under tutor he 
shall then appoint a curator ad hoc to commence the action. 
Article 1015, 1016. 

The minors, it is shown, had an under tutor, and conse- 
quently he alone could be authorized to act. 

The appellee contends, that article 1018 authorizes any 
heir, creditor or other person concerned, to provoke the remo- 
val of curators of vacant estates and of absent heirs, testa- 
mentary executors, or other administrators of estates, and 
that tutors may well be embraced under the general descrip- 
tion of administrators. We are of opinion that the special 
provision in relation to the removal of tutors is not modified 
by this latter general provision. 

The intervention of one of the minors after her emancipa- 
tion by marriage pending the suit, cannot in our opinion cure 
this nullity. The appellee being without authority under a 
void appointment to prosecute the removal of the tutrix, could 
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Westenx Disr. not require her to render an account of her administration, 


nor.make opposition to it when rendered. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Court of Probates be annulled, avoided and 
reversed ; and it is further ordered, that the suit be dismissed 
with costs in both courts. 








TERRILL Us. CHAMBERS. 


APPEAL FROM THE COURT OF THE SIXTH JUDICIAL DISTRICT FOR THE 
PARISH OF RAPIDES, THE JUDGE OF THE FIFTH PRESIDING. 

On the passage of the act of congress, in 1832, allowing the front proprie- 
tors a preference in becoming the purchasers of any vacant land adjacent 
to and back of his own tract, he acquires, from the time of its passage, 
an inchoate right, and can maintain an action for damages for waste 
committed on this land, before entry and purchase by him. 

When the front proprietor acquires title from the United States to the back 
concession, since waste has been committed, the party committing it 
is thereby liberated from any claim which the latter, (7. e. the United 
States,) might have against him for damages. He cannot be liable to 


two parties for the same injury. 


This is an action of waste, to recover damages of the 
defendant for cutting and taking timber from a back conces- 
sion of land, which the plaintiff alleges lies immediately 
behind his front tract, and to which he is entitled by prefer- 
ence, and has made all the necessary preparations to enter 
and purchase it from the government of the United States. 
He further shows, that the defendant has committed waste, 
by cutting and carrying away timber from said land, to his 
damage three thousand dollars, for which he prays judgment. 
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The defendant denied that the plaintiff was either the wesrenx Dist. 


owner or possessor of the land in question, and that he could 
not maintain this action. That if any timber was taken 
from said land, as stated, more than a year has elapsed since 
the alleged trespass, and that the action is prescribed by the 
lapse of one year. 

Upon this issue the case was submitted to a jury, who, on 
the evidence adduced, returned a verdict for the plaintiff of 
eight hundred and seventy dollars, and costs. 

The evidence showed that Chambers’ hands, under his 
orders, had been in the habit of cutting and hauling timber 
from the back concession of the plaintiff’s land, which was 
adjoining, before the latter completed his purchase of this 
concession from the United States. The trees were cut in 
the summer, in June and July, 1833. There were 140 trees 
ascertained to be cut, besides many fresh stumps of others 
not counted. The trees were estimated by the witnesses to 
be worth ten dollars each, being very large and long-bodied. 

Terrill showed, by the register’s and receiver’s certificate 
and receipt, that he made his application to enter this land 
the 28th February, 1834. The receiver’s receipt for the 
price is dated September 16th, 1834. This suit was institu- 
ted the 14th April, 1834. | 

From judgment confirming the verdict, the defendant 
appealed. 


Winn, for the plaintiff, said this was an action of trespass 
and for damages, for entering on plaintiff’s back concession 
and cutting timber, and committing waste thereon. The 
evidence showed, that the defendant had cut and took off 
valuable cypress timber, which was estimated by the jury at 
eight hundred and seventy dollars in damages. 

3. The plaintiff was entitled to this back concession from 
the passage of the law of congress, in 1832, and could main- 
tain trespass even before payment of the government price. 
In actions of trespass, title is not inquired of. Title, or pos- 
session either, will support this action. 


Oct. 1838. 
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Western Dist. Brewer and Dunbar, for defendant. The act of congress 
Oct. 1838. only gave the right to back concessions, on certain condi- 
verre — tions, Which the front proprietor might accept or not. Until 
cuamnens, He accepted and complied with the conditions, he had no 
right to the use or possession of the land. The waste com- 
plained of in this case, appears to have been done before any 
entry or purchase by the plaintiff. If any one can complain, 
it is the United States. The defendant is not liable in this 

case. 


‘Martin, J., delivered the opinion of the court. 

The plaintiff states himself to be the owner of a tract 
of land, and as such entitled to acquire, under the act of 
congress, What is commonly called a “back concession,” 
which he has not been able to effect, because the government 
has never offered the land for sale. That he has had it 
surveyed, and filed his application in the proper office, and 
taken actual possession of the same: And that the defend- 
ant, well knowing this, and notwithstanding his remon- 
strances, has committed waste on the premises, by cutting 
down and carrying away much valuable cypress timber. 

The defendant pleaded the general issue and prescription ; 
and that the plaintiff could not: maintain his action, because 
he was neither the owner or possessor of the locus in quo. 
There was a verdict and judgment for the plaintiff, and the 
defendant appealed. 

It appears the plaintiff made his application to enter the 
back concession on the 28th February, 1834, and shows 
payment the 16th September following. The waste com- 
plained of was committed in the summer and fall of 1833. 
The suit was brought in April, 1834. It is contended that 
the plaintiff! cannot recover, because his application for the 
back concession was not filed until several months after the 
waste was committed ; and that, before this application, the 
plaintiff was without a shadow of title to the premises. The 





act of congress, passed in March, 1832, provides that the 
owner of a tract of land bordering on any river, bayou, etc., 





shall be entitled to a preference in becoming the purchaser of 
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any vacant tract of land adjacent to and back of his own WesrenyDisr. 
tract, not exceeding forty arpents. This was the plaintiff’s 0% 1858. 


case, of which he afterwards availed himself. See Session tenn 


ype RQ v8. 
Acts of Congress 1852, page 96. eiaiaeiae 


On the passage of the act of congress, authorizing the On the pas- 


plaintiff to enter the back concession, he acquired an incho- — = 
. . re . . a 5 2 
ate right thereto, which might be the object of an immediate a a 
= : Rus, : ic front propri- 
sale. He had, therefore, at once a claim for damages against etorsapreference 
. ee . in becoming the 
any one, who, by a tortious act, impaired that right. If by a ean” of 
waste committed on the premises, he was prevented from #y vacant land 
costa ; : : : adjacent to and 
obtaining the price which he could have received if the waste back of his own 
had not been committed, and was lled to sell his right (ass from the 
1ad not been committed, and was compelled to sell his Tight quires from the 
ata reduced price, there cannot be a doubt that he might time of its pas- 
‘ . . sage,an inchoate 
have claimed damages under the 2294th article of the Loui- right, and can 
: e pegh aces : - ; _.. maintain an ac- 
siana Code. This article provides, that “ every act whatever, tion for damages 
‘ i aan acai ra ‘ , ae) . .. for waste com- 
of man, that causes damage to another, obliges him by whose (7 Mite cle 


fault it happened, to repair it.” land before en- 
it : i . +m try and purchase 
The defendant could not resist the action of the plaintiff, by him. 

on the ground that until the United States were divested of 

title to the land, he was liable to them in damages if they 


sought to claim any by a civil suit; or to pay the penalty 





denounced by the laws of congress against trespassers on 
the public lands. The plaintiff could not, on that account 
be deprived of the remedy which the law gave him for the 
| y § 
injury he had sustained. It is true he was not compelled, in 
the present case, to sell his right at a reduced price, but this When the front 
right was impaired by the impossibility in which he was proprietor _ae- 
5 ; ' ; ; quires title from 
placed, by the tortious or unlawful act of the defendant, of the U. States to 
availing himself of all the advantages which would have ee ee 
resulted to him from the acquisition of the back concession, bas been com- 
pe ‘ : nes mitted, the par- 
if the value of the land had not been diminished by the ty committing it 
is thereby libe- 
Waste fo 
° rated from any 
If, since the waste, the plaintiff having acquired the title pen ey =~ 
wie ; : i ; : atter (i, e. the 
of the United States, the defendant is thereby liberated from United _ States) 
: : i j : ; : might have a- 
any claim which they might have against him for damages, esinst him for 
he is also deprived of a plea which, however plausible, (*™ses. |, He 
; ; ; : cannot be liable 
we have said would be ineffectual, to wit: that he cannot be to two parties 
, ; 3 ale for the same in- 
liable to two parties for the same injury. jury. 
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The amount of damages was a peculiar object of consi- 
deration for the jury, and we are not prepared to say that the 
verdict ought to be disturbed on that account. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 





TERRILL US. CHAMBERS. 


APPEAI. FROM THE COURT OF THE SIXTH JUDICIAL DISTRICT, FOR THE 
PARISH OF RAPIDES, THE JUDGE THEREOF PRESIDING. 

The proceedings instituted by a proprietor of land, before the register and 
receiver, to inquire into the titles of his neighbor’s land, arising on con- 
Jirmed claims, although they cause much trouble and expense to the 
adverse party, form no claim for damages, when it is not shown they 
were prompted by malice. 

When excessive damages are given, the verdict and judgment will be set 


aside, and the case remanded for a new trial. 


This is an action of boundary and jactitation of title, in 
which damages are claimed. The plaintiff alleges that he 
is part owner of six hundred arpents of land, on the left bank 
of Bayou Robert, descending, the title to which, by several 
mesne conveyances was derived from the late Dr. John 
Towles; that this tract is bounded below by lands formerly 
owned by W. H. Cureton, but now the property of the 
defendant ; that said Towles sold two hundred and ninety- 
four arpents of the lower part of said tract to N. Cox, which, 
by several mesne conveyances, became the property of 
defendant ; and the upper part to Wm. Miller, from whom, 
through several conveyances, he derives title. 

The plaintiff further shows, that the defendant has tres- 
passed on his lower boundary, and claims the whole of this 
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tract to his damage, five thousand dollars ; that the defend- Wesrenx Disr. 


ant has slandered his title by publicly declaring he has a 
better title, and he has been requested to desist or bring suit 
and try the title to the same, which he has refused. 

He further states, that there has never been a boundary 
line established between him and the defendant, separating 
the respective portions purchased originally from said Towles. 
He prays that a permanent boundary be fixed ; that he be 
quieted in his title, and have judgment for his damages 
sustained in the premises. 

The defendant pleaded a general denial, and averred that 
he is the party aggrieved ; that he is the owner of the 
balance, and upper part of the Towles’ tract, having pur- 
chased the whole of it at the sale of Havard’s succession in 
1830. He further shows, that this sale includes three tracts, 
described in a decision of the Supreme Court, in the cases of 
Turnbull against Cureton, etc. 9 Martin, 37. 

He prays that a boundary be established between him and 
the plaintiff, and for five thousand dollars in damages. 

The case was tried before the court and a jury, on these 
pleadings and issues. 

The evidence showed, that the defendant instituted pro- 
ceedings against the plaintiff, before the register and receiver 
at Opelousas, under an act of congress, and had been cited 
there relative to the conflicting claims of their lands, which 
caused trouble and some expense to him, in sending his 
lawyer, to whom he paid two hundred dollars; and finally, the 
register and receiver refused to act in the matter. It further 
appeared, the defendant rode on to the plaintiff’s premises, 
where his overseer and negroes were at work, and rose up in 
his stirrups and ordered them off, alleging, that the land was 
his. But this interruption only lasted about fifteen or twenty 
minutes. On the trial the defendant introduced no evidence. 
The jury returned a verdict for the plaintiff of sixteen hun- 
dred dollars in damages. From judgment rendered thereon 
the defendant appealed. 


Hyams, for plaintiff, insisted, that the conduct of the 
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defendant was wanton and malicious, and had caused great 
trouble, expense and injury to the plaintiff, for which he was 
entitled to exemplary damages. 

2. ‘These proceedings could not be excused or justified, on 
the ground that the boundary lines between the parties were 
not settled and fixed. On the contrary, the decision of this 
court in the cases of Cureton and Turnbull, in 9 Martin 37, 
settled all the conflicting claims to the respective tracts of 
land between them. 

3. The plaintiff has proved that he paid two hundred 
dollars, besides other expenses and trouble in attending 
before the register and receiver, at Opelousas, all of which 
Was vexatious and uncalled for, and is ground for damages. 


Brewer and Dunbar, for the defendant, contended, that the 
difficulties between the parties in this case, arose from con- 
flicting claims to adjoining tracts of land. The proceedings 
at Opelousas, were fully authorized by a law of congress, to 
adjust the surveys and titles in relation to all confirmed claims 
as may conflict, or in any manner interfere with each other, 
The defendant had a right to institute these proceedings, 
whether they were successful or not, and they do not present 
a claim for damages. See Acts of Congress, 1831, sec. 6, page 
111, 12. 

2. The trespass complained of is a mere trifle, as shown 
by the evidence. No damage or injury whatever was sus- 
tained ; and the jury must have been led away by their feel- 
ings against the defendant, because he is represented as rich, 
and the other poor. The damages are excessive and unjust, 
and the verdict and judgment. should be reversed. 


Carleton, J., delivered the opinion of the court. 

The plaintiff avers, that he is the owner of a tract of land, 
described in his petition, which, he alleges, the defendant 
invaded, without any right or title whatever, and interrupted 
the labor of petitioner’s slaves, by ordering them and his over- 
seer to quit the premises, by which he has been endamaged 
in the sum of five thousand dollars ; that the defendant pub- 
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licly slandered his title, and caused proceedings to be insti- Western Disr. 


tuted at Opelousas, to induce the United States government 
to deprive him of his land; that the defendant will not 
desist from his unjust pretensions, nor bring an action to esta- 
blish his title ; but has driven the petitioner to the expense 
and trouble of instituting suit to maintain his rights, whereby 
he has sustained damage in the further sum of five thousand 
dollars ; and concludes with a prayer that the defendant be 
decreed to exhibit his title, if any he have, or that he be 
enjoined from setting up further pretensions to the land ; 
that the petitioner be quieted in his possession ; that he have 
judgment for the sum of ten thousand dollars damages ; that 
a boundary line be established between the parties, and for 
general relief. 

The defendant, for answer, denies generally, and avers that 
he is the owner of the land in question, as purchaser, at the 
sale of the succession of John Havard, deceased ; prays like- 
wise for the establishment of the boundary line ; that he be 
quieted in his possession, and reconvenes the plaintiff in the 
sum of five thousand dollars damages, for his illegal detention 
and cultivation of the land during three years. 

The jury found a verdict in favor of the plaintiff, assessing 
his damages at sixteen hundred dollars. 

The court pronounced judgment for that sum, and further- 
more decreed that the plaintiff be quieted in his title and 
possession. 

The controversy in this case, turns entirely upon the 
question of damages; and is, therefore, the only point in 
the cause necessary for us to notice. 

It appears from the facts disclosed at the trial before the 
District Court, that the defendant was informed by the sur- 
veyor general at Donaldsonville, that the register and re- 
ceiver of the proper districts, were authorized by an act of 


. . . . . a ‘ 
congress of 1831, to inquire into titles in cases arising on 


confirmed claims ; that Chambers accordingly presented a 

petition to that effect to the register and receiver of the land 

office at Opelousas, and caused Terrill to be cited to appear 

before them on the 3ist day of March, 1836; that being 
74 VOL. XII, 
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Wssregn Dist. unwell, he sent his agent to Opelouses to attend to this 
Oct. 1838. business, and employed counsel to whom he paid two hun- 
tempt red dollars. It appears, on the arrival of the agent at Ope- 

v3. . . 
cnamesrs, [lOUsas, the register and receiver refused to act. It also 
appears, that while Mr. Wise, the plaintiff’s overseer, was 
employed cutting wood, with several slaves, on the land in 
dispute, Chambers rode up and ordered them off, rising in 
his stirrups and lifting his whip, so that the negroes ceased 
from their work ; and directed the witness to tell Terrill to 
meet him there the next morning to settle the business ; that 
the hands were very much alarmed, but did not stop from 
their work more than fifteen minutes. 
We have not been able to procure a copy of the act of 
The proceed- ‘ . : 4 

on instituted congress, under which the proceedings at Opelousas were 

by —— had; and cannot, therefore, understand the nature of the 
and, before : c 2 E 

the register and powers with which those officers are clothed. We are, how- 

ceiver, to ine a a ° ° . 
quire into the ti. eVer, of opinion, that these proceedings form no just claim for 
oe damages on the part of the plaintiff. From the documents 
” ’ a ° . . 

ing on confirmed on file, we think the defendant might well be mistaken as to 

claims, although : — 

they cause much the precise nature of his title. It is not shown that he acted 

trouble and ex- in malice, and if he caused trouble and expense to the plain- 

pense tothead- : : . tas : 

verse party, tiff, it was not with the intention to injure him, but to esta- 

form no claim it. dei — itl “ae Me, bl i os , 

for damages, DIIsh his own rights, with no less trouble and expense to 

when it is not himself. 

shown they were ee : , 

prompted by With respect to the alleged trespass, by interrupting the 

P . Po g 


— labor of plaintiff’s slaves, for only fifleen minutes, we think 
the injury too trifling to be a subject of serious complaint ; 
and although we would disturb the verdict of a jury, asses- 

When exces- sing damages with great reluctance, yet where such damages 


ive damages are : . . 
ala. the ver. ate excessive, and altogether unsupported by testimony, as in 
’ 


dict and judg- the case now before us, it becomes our duty to set it aside 
ment Whi be se 

aside, and the and remand the cause to be tried de novo. 

ease remanded 

for a new trial. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be avoided and reversed ; that 
the verdict of the jury be set aside; that this cause be re- 
manded for a new trial, the appellee paying the costs of 
appeal. 
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LAFERRIERE US. BYNUM ET AL. 


APPEAL FROM THE COURT OF THE SIXTH JUDICIAL DISTRICT, FOR THE 
PARISH OF RAPIDES, THE JUDGE OF THE SEVENTH PRESIDING. 
Where the petition alleged “ that at the proper time, due and legal demand 
was made of payment of the note, at the proper place, and payment 
refused,”—the note being annexed as part of the petition, it was deemed 


a suflicient allegation of a demand to let in proof of it. 


This is an action against the makers and endorsers of a 
promissory note, payable at the Bank of Louisiana, in New- 
Orleans. 

The plaintiff alleged, that payment was legally demanded, 
at the proper place and refused, of which demand and refusal 
due and legal notice was given to each of the endorsers, etc. 
The note and protest}were annexed, and made a part of the 
petition. 

Two of the defendants excepted to the plaintiff’s petition, 
on the ground that there was no legal demand, and no alle- 
gation of demand was made in the petition. 

The exception was overruled, and from judgment rendered 
therein the defendants appealed. 


Winn, for the piaintiff. 
Dunbar, contra. 


Carleton, J., delivered the opinion of the court. 

This action is brought by the endorser of a promissory note, 
made payable on its face at the Bank of Louisiana, in New- 
Orleans. The note is annexed, as making a part of the 
petition, in which the plaintiff avers, “that at the proper 
time, due and legal demand was made of the payment of 
said note, at the proper place, and payment refused.” 

Two of the defendants, Thomas J. Wells and James D. 
Spurlock, after pleading the general issue, allege, that no 
demand of payment has been made at the Bank of Louisi- 
ana, in the city of New-Orleans, where the note sued on 
was made payable, and that no allegation of said demand 
is made in plaintiff’s petition. 
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that at the pro- 
pertime, due and 
legal demand 
was made of pay- 
ment of the note 
at the proper 
place, and pay- 
ment refused, 
the note being 
annexed as part 
of the petition, 
it was deemed a 
sufficient allega- 
tion of ademand 
to let in proof of 
it. 
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There was judgment against all the defendants, two of 
whom, Wells and Spurlock, appealed. 

At the trial of the cause, the plaintiff offered evidence to 
prove that demand was made of the payment of the note, at 
the place indicated on its face. The counsel for the appellants 
objected to the introduction of this testimony, on the ground 
set out in their answer. But the court overruled their objec- 
tion, and we think correctly, for the averments in the peti- 
tion, taken in connexion with the note, which is made a part 
of it, are a sufficient allegation of a demand at the place 
agreed on by the parties, to let in proof of that fact. 


It is, therefore, ordered, adjudged, and decreed, that the 
judgment of the District Court be affirmed, with costs. 





LAFERRIERE US. WELLS. 


APPEAL FROM THE COURT OF THE SIXTH JUDICIAL DISTRICT, FOR THE 
PARISH OF RAPIDES, THE JUDGE OF THE SEVENTH PRESIDING. 

It is a sufficient allegation, “ that due and lawful demand of payment was 

made, without effect,” with the note and protest annexed, making part 


of the petition, to let in proof of the demand, and failure to pay. 


This is an action against the maker of a promissory note, 
payable at the counting house of Thomas Barrett & Co., in 
New-Orleans. 

The plaintiff alleges, that by the note and protest annexed, 
and making part of the petition, “due and lawful demand of 
payment hath been made without effect.” He prays for 
judgment. The defendants excepted, pleaded a general 
denial, and averred that the note was made payable at the 
counting house of Thomas Barrett & Co., and that no 
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demand was made there ; and that it is not alleged in the Wesrenw Disr. 
petition, that said demand was made at the place designated. —_ et. 1858. 


They pray that the plaintiff’s demand be rejected. “MASON 
There was judgment for the plaintiff, and the defendants sind 
appealed. AND HEIRS, 


Winn and Brent, for the plaintiff. 


Dunbar, contra. 


Carleton, J., delivered the opinion of the court. 
The petitioner alleges, that the note on which the suit is . It is  suffi- 


cient allegation, 


brought, is made payable at the counting house of Thomas “that due and 
we . . Ba i : “ t} d lawful demand 
Barrett & Cv., at the city of New-Orleans, and “ that due of payment was 


’ / >: 7 - ; » made without 
and lawful demand of payment was made without effect.” Cece” with the 
The defendants put in a similar plea to that in the case of note _ _—- 
° . . . e annexec mak- 
Laferriere vs. Bynum et al., which this court has just decided, ing part of the 
‘ . F a aad ° titi let 
and took a like bill of exceptions to the introduction of testi- FY roof br Fo 
mony to prove the demand, which being overruled by the ee 
: ; oO pay. 
court, there was judgment against them and they appealed. 
This case cannot be distinguished in principle from that 


above cited, wherefore, our judgment must be the same. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 








MASON US. MASON’S WIDOW AND HEIRS. 


APPEAL FROM THE COURT OF FROBATES, FOR THE PARISH OF OUACHITA. 


Where an intervening party admits in his petition or answer, the material 
facts in the plaintiff's petition, he will not be allowed to amend and deny 


the facts admitted, so as to put the adverse party to the proof of them. 
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Western Dist, Where the answers to facts and articles touching the law of another State 


Oct. 1838. in relation to interest, show that there is a statute law on the subject, the 
MASON statute must be produced as the best evidence. 
vs. 
wanes ew In the absence of legal proof of a foreign law concerning interest, the court 
AND HEIRS, 


will be governed by the law of Louisiana in allowing interest. 


Interest is considered in lieu of fruits, and it forms a part of the price, for 


which the vendor has a privilege, as well as for the principal sum. 


Where the widow receives her share of the community property, and asum 
of money in lieu of dower, and the disproportion between these sums and 
the amount to be divided among three children, does not authorize the 
court to say she is in necessitous circumstances, she will not be allowed 
a marital portion. 

A minor grandchild inheriting in right of its mother, jure representationés, 
is not bound to collate the value of a slave given to it, by the deceased 


grandfather before the death of its mother. 


This is an action of partition. The petitioner alleges that 
he is one of the legal heirs of William Mason, who died in 
the Parish cf Ouachita in 1836, but formerly resided in 
Alabama. That the decedent left a widow by his second 
marriage, a minor son and a grand-daughter, residing with 
her father and guardian in Georgia. That most of the pro- 
perty to be partaken is the separate property of his deceased 
father acquired in Alabama, leaving only about six thousand 
dollars as community effects, made since his removal to this 
state; and that the widow is entitled to her dower, to a tract 
of land situated in Alabama which has been sold for ten 
thousand dollars. 

The plaintiff further shows that the effects of his father’s 
succession have been sold on a credit, so that the estate con- 
sists entirely of notes and money, which can be partitioned 
among the heirs. He prays that a new inventory and ap- 
praisement be made of the effects, which may be taken as 
the basis of the partition, and that experts be appointed to 
make the partition in presence of a notary, etc. 

The guardian of the grand-daughter joined in the action of 
partition, and prayed that the administrator render his ac- 
count ; that the property be delivered up to the heirs for 
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partition, etc. She comes in by right of representation of 
Charlotte Mason, deceased, who was the daughter of the 
decedent. 

The widow of the deceased joins also in the suit for parti- 
tion, and claims to have one-half of the community property, 
which amounted to six thousand eight hundred and thirty- 
one dollars ; that she is also entitled to her dower in a tract 


of land in Alabama, sold by her late husband to the plaintiff 


for twelve thousand dollars ; or to one-fourth of the proceeds 
of sale in full property according to the laws of Alabama. 
She further states that her husband died rich, leaving thirty- 
one thousand, seven hundred and ninety-three dollars in other 
property, now reduced to notes and cash. That she is in 
necessitous circumstances, having no other property than that 
herein set forth. She prays to be allowed the marital portion 
out of her husband’s estate, according to the laws of Louisi- 
ana, in accordance with the 2359th article of the code. 

She further alleges, that her husband made a donation, in 
making the sale of a tract of land in Alabama, to the plain- 
tiff and a brother, Arthur Mason, now deceased, of one thou- 
sand doliars each, which should be collated ; and propounds 
interrogatories to the plaintiff, to state these facts. 

The under tutor of the minor son also joined in the suit for 
a partition. 

The widow offered to amend her petition of intervention, 
in which she alleged that all the property of her late hus- 
band was community, and that she was entitled to one-half 
thereof. The court rejected this amendment, as inconsistent 
with the original petition, which went to admit the existence 
of the property in the manner set forth by the plaintiff. A 
bill of exception was taken to the opinion of the court upon 
all the evidence adduced by the parties. The judge of pro- 
bates decreed as follows: “ That the plaintiff, L. W. Mason, 
be quieted in his title to the land in Alabama, and that the 
widow receive the one-fourth part thereof in full property in 
lieu of dower, which she has relinquished, and that the price 
is eleven thousand dollars, including one thousand dollars do- 
nated to Arthur Mason; that the widow receive as her share 
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of the community property, two thousand four hundred and 
sixty-nine dollars, and that the balance of the estate be 
equally divided between the three heirs; and that the grand- 
daughter collate two hundred and fifty dollars, the value of a 
slave donated to her by the decedent; and that two experts 
be required to partition and appraise the estate, etc.” 

The widow appealed from this judgment. 


M*Guire for the appellant. 

This is a suit for a partition of the estate of William 
Mason, deceased, in the parish of Ouachita, between the 
widow in community, her child, issue of the marriage, a 
minor represented by an under tutor, and E. Darecott a 
grand-daughter by a previous marriage. 

2. The widow contends for half the estate as being all 
community, amounting, after paying charges in this state, to 
thirty-six thousand eight hundred and twenty-one dollars and 
seventy-five cents. It is admitted that she is entitled to one- 
third for life, or one-fourth in full property at her option in 
lieu of dower to a piece of land sold in Alabama. The court 
has decided for eleven thousand dollars, which is two thou- 
sand seven hundred and fifty dollars she having chosen one- 
fourth in full property. 

3. The court erred in refusing her to amend _ her petition, 
claiming all the estate as community ; that being the ground 
of the action, a change in the amount was no change in the 
nature of the claim. Code of Practice, 491-2. 7 Louisiana 
Reports, 94. 4 Ibid., 297. 4 Martin, MN. S., 516. 5 Ibid., 
70. 8 Ibid., 171, 434. 

4. All property found in’the estate at the dissolution of a 
marriage community, is presumed to be community, subject to 
proof to the contrary. Louisiana Code, 2374; here no proof 
was offered. 

5. The court erred in not giving interest at eight per cent. 
in favor of the Estate vs. L. W. Mason, who bought the 
land in Alabama ; as his answers to interrogatories proves it 
to be due, his obligation coming within the description of a 
promissory note, bearing interest by the laws of that state. 
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6. The court erred in refusing the marital portion to the Wesrerx Dist, 
widow, in accordance with Louisiana Code, 2359; after 0 1838. 
refusing her demand as community, as by the judgment she — aso 
only gets five thousand two hundred and nineteen dollars ,.,.o.°. wmow 
and sixty-five cents, out of an estate amounting to forty-nine 4D HEIRS. 
thousand seven hundred and fourteen dollars and two cents, 
which certainly shows her to be in necessitous circumstances 
relatively. 6 Louisiana Reports, 110. 3 Martin, N. S., 1. 


Garrett, contra. 


Bullard, J., delivered the opinion of the court. 


This is an action of partition among the co-heirs of W. 
Mason, deceased, and the widow who was made a party is 
appellant from a judgment by which she was refused her 
marital portion, and the full amount claimed by her in lieu of 
dower in certain lands in the state of Alabama, sold by her 
husband. 

One of the appellees has prayed that the judgment may be 
reformed, so far as it compelled her to collate the value of 
a slave, of which the deceased, her grandfather, made her a 
donation during the life of her mother, whom she represents 
in the succession. 

The attention of the court is first drawn to a bill of yoyo. an ine 
exceptions, which shows that the court below refused to tervening party 
allow the appellant to amend her answer. In her original ps 
answer she had not denied the allegation in the plaintiff’s the material 


8 facts in the 


petition, that most of the property was not common, but had nee a 
. ion, he will no 

alleged, that the community property, amounted only to be allowed to a-’ 

about six thousand dollars, and thereupon based her claim to oe 


her marital portion. The amended answer alleged that the ‘#4, s0 as to put 
e adverse par- 

whole property left by the deceased, belonged to the commu- ty to the proof of 

nity. It does not appear to us the judge erred, although he oan 

may not have given a legal reason for refusing the amend- 

ment. The first answer contained important admissions. 

which the party could not fairly retract, and drive her adver- 

sary to prove a fact admitted expressly therein, to wit : that 

the husband’s separate property amounted to thirty-one 

75 VOL. XII. 
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Wesrenx Dist. thousand seven hundred and ninety-three dollars and fifty- 
Oct. 1858. three cents. 
sasaaa It is next urged, that the court erred in not allowing 
vs. j reg ire cage " ‘ Alahs P 
wasoxs winow Hterest on the price of the tract of land in Alabama, at 
axpuerms, eight per cent. from the time it was due, according to the 
Where the ane Jaw of the state, in order to ascertain the amount to which 
swers to factsand eige : : 
articlestouching the widow was entitled, she having elected to take one 
the law of ano- . fs ; 
ther state in re- f0urth of the value of the land at her husband’s death, in 
lation to interest, ]; : — se ea : ; : 
chow thet there eu of her dow er. One of the heirs who had purchased the 
is a gee land before his father’s death, was interrogated on facts and 
on the subject ° : . ne ; : 
the statute must articles touching the law of Alabama, in relation to interest. 
be. produced as Aue Grens enn ‘ peat ue : = 
the bet evi. tle answered that there is a statutory provision in that state, 
dence. as he has understood and believes, by which interest at 
eight per cent may be charged on promissory notes after due, 
without being expressed therein. But as to other debts, he 
believes the Supreme Court of Alabama, has decided that 
Inthe absenee . : : : ; 
of legal proof of Interest is not chargeable without being expressed. We 
a foreign law y),;3,], i EE i 
i: ol oe think the evidence insufficient to show what the law of Ala- 
rest, the court bama is on this subject, because the statute ought to have 
will be governed : : ; 
by the law of been produced, and we are left ignorant whether the obliga- 
Louisiana in al- ,; 2 Ha eo : a 
lowing interest. “On to pay the price as expressed in the contract, w ould be 
regarded by the law of Alabama as a promissory note, on 
which interest could be recovered at eight per cent. In the 
absence of such evidence of the foreign law, we must be 
Anterestis con- governed by our own, and the debt being for the price of 
sidered inlieuof © ‘ : 5 
fruits, and it land, would bear an interest at five per cent. from the time it 
forms a part of See haces 
the price, for became due. This interest we have holden to be in lieu of 
~~ 
gana fruits, and it forms a part of the price for which the vendor 
gt well . has a privilege, as well as for the principal sum. See 
or the principa eae sce es 
org Pe?" Caldwell vs. His Creditors. 9 Louisiana Reports, 265. 
Instead, therefore, of one fourth of eleven thousand dollars 
> > > 
we think the widow was entitled to add interest at five per 
cent., from the time the instalments became due respectively, 
until her portion be paid. 
The claim of the appellant for a marital portion, did not 
appear to the court below well founded, according toa just 
interpretation of article 2359 of the Louisiana Code, and 


according to the view heretofore taken by this court, of such 
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} questions, we are not enabled to say it erred. See 6 Loui- 
siana Reports, 110. The widow in the present case, takes 
her share of the property acquired in the state, together with 
nearly three thousand dollars, in lieu of her dower, in lands 
in Alabama, where the parties previously resided. The dis- 
proportion between those sums, and the amount to be divided 
among three children, does not appear to us such as to 
authorize us to say that she is in necessitous circumstances, 
and entitled to a further allowance. 

The last question presented for our solution is, whether 
the minor grandchild, who inherits in the right of her 
deceased mother, jure representationes, be bound to collate the 
| value of a slave given her by the deceased before the death 
of her mother. Articles 1316 and 1317 of the Louisiana 
Code, appear to us to leave no doubt on this point. They 
declare, that to make legitimate descendants liable to colla- 





tion, they must appear in the quality of heirs to the succes- 
sion of the ascendant, from whom they have immediately 
received the gift or legacy ; and, consequently, ‘grandchil- 
dren to whom a donation is made after the death of their 
father or mother, are liable to collate, when called to the 
succession of the donor jointly with the grandchildren or 
their uncles and aunts. But that gifts made to a grand- 
child by the grandfather during the life of the father, are 
always reputed to be exempt from collation, because while 
the latter is alive there is no legitimate portion due to the 
grandchild in the estate of the grandfather, in anticipation 
of which the gift may be presumed to have been made. 

In these particulars, the judgment of the Court of Probates 
must be reformed. | 





: It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Court of Probates, so far as it restricts the 
claim of the widow, on account of her dower in lands in 
Alabama, to the sum of two thousand seven hundred and 
fifty dollars, without interest, and so far as it condemns the 
minor Darecott, to collate the value of a slave given her by 
the deceased in the life of her mother, be reversed ; that the 
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MASON 
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MASON’S WIDOW 
AND HEIRS. 

Where the wi- 
dow receives her 
share of the com- 
munity property 
and a sum of 
money in lieu of 
dower, and the 
disproportion 
between these 
sums and the a- 
mount to be di- 
vided among 
three children 
does not autho- 
rize the court to 
say she is in ne- 
cessitous cir- 
cumstances, she 
will not beallow- 
eda marital por- 
tion. 

A minor grand 
child inheriting 
in right of its 
mother, jure rs- 
presentationes, is 
not bound to col- 
late the value of 
a slave given to 
it, by the deceas- 
ed grandfather, 
before the death 
of its mother. 
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widow be allowed the aforesaid sum of two thousand seven 
hundred and fifty dollars, with interest, at five per cent. on 
one half, from the Ist of March, 1837; and on the other 
half from the Ist of March, 1838, until paid; that the claim 
for said collation be dismissed and rejected ; and it is further 
adjudged and decreed, that in all other particulars, the judg- 
ment below be affirmed, and that the case be remanded for 
further proceedings according to law, the costs of appeal to 
be paid out of the estate. 


SEXTON ET AL. US. BROOKS’S HEIRS. 
APPEAL FROM THE COURT OF PROBATES FOR THE PARISH OF CONCORDIA, 


The acceptance of service of citation has the same effect, as if it had been 
served by the sheriff, and no more. 

The acceptance of service of a defective or insufficient citation by the party 
or his attorneys, does not waive or cure any irregularities in the citation 
itself. 


This is an action instituted in the Court of Probates, by a 
portion of the heirs of Aaron Brooks, deceased, against 
another portion of the said heirs for a settlement and par- 
tition, and to recover the portion of his succession that may 
be due to them. 

The defendants pleaded a general denial, and aver that all 
the property claimed is owned exclusively by them; and 
that they have owned and possessed it for many years, by a 
just and legal title, and that said plaintiff’s have no legal 
right or title whatever. 

They further plead that the Court of Probates has no 
jurisdiction of the case, and possesses no power to judge of 
the rights between the parties, wherefore they pray that the 
suit be dismissed. 
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Upon this issue the judge of probates sustained the plea to 
his jurisdiction, and rendered judgment dismissing the suit. 

The plaintiffs appealed. 

The citation of appeal was issued and signed by William 
L. Poindexter, as clerk of the Probate Court. It appears 
there is no law authorizing the probate judge of this parish 
to appoint a clerk of his court. 
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BROOKS’S HEIRS, 


On the back of the citation, the attorneys for the appel- .’ 


lees endorsed, “We hereby accept service of the written 
citation, and petition of appeal annexed.”—*“ Vidalia, 25th 
August, 1837.” 


Dunbar and Dunlap for the appellees, moved to dismiss the 
appeal, on the ground of the insufficiency of the citation. 


Martin, J., delivered the opinion of the court. 


In this case the citation of appeal is subscribed by a person 
who styles himself “ clerk of the Court of Probates, for the 
parish’ of Concordia.” The attorneys of the appellees en- 
dorsed on the back of this citation, “ We hereby accept ser- 
vice of the written citation, and petition of appeal annexed. 
25th August, 1837.” 

The dismissal of the appeal is asked on the ground that 
the citation is not signed by the judge of probates, there being 
no clerk provided by law, for the Court of. Probates for that 
parish, and the person who signed the citation not being the 
judge. 

The motion is resisted on a suggestion that the irregula- 
rity is cured by the acceptance of the service. It is clear 
that the citation is irregular, but it is not so clear that the 
acceptance of the service cures it. Nothing shows that the 
attorneys were authorized to accept service, or waive the 
irregularity. We have, however, considered the case in the 
way most favorable to the appellants, i. e., as if the appellees 
themselves had made the acceptance of service. The con- 
dition of the appellants would then be no better than if the 
sheriff had returned, that he had duly served the citation 
and petition of appeal on the appellees. 


The accept- 
ance of service 
of citation has 
the same effect 
as if it had been 
served by the 
sheriff and no 
more. 
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The latter then would certainly have the right to object, 
that the citation wanted the seal of the court, that they were 
not therein cited to appear on the return day fixed by the 
judge, or that it was not signed by the person who alone was 
authorized to sign it. The acceptance dispenses with the 
service of the citation, but does not cure its irregularity. 


The appeal is therefore dismissed, with costs. 











’ BROWN’S EXECUTOR Us. FAULK’S ADMINISTRATOR. 
APPEAL FROM THE COURT OF PROBATES FOR THE PARISH OF OUACHITA. 


The absence of one of the counsel, where two are employed, cannot be 
urged by the one present, as grounds for a continuance, because the other 
is the principal counsel in the case. If it were otherwise, a party could 

always obtain a continuance, by requesting his principal counsel to absent 


himself. 


This is an action to recover damages from the estate of the 
late J. M. Faulk, deceased, for neglecting to perform his 
duty as attorney for absent heirs, in the matter of J. Brown’s 
estate which was opened, and a curator appointed to admin- 
ister on it in the parish of Ouachita. 

The administrator of Faulk’s estate pleaded a general 
denial, and denied specially that the executor of Brown was 
such at the time, and is without authority to sue. 

The suit was put at issue, the 20th November, 1837. The 
Probate Court holds monthly terms. On the 26th May, 1838, 
the cause was called for trial. One of the counsel for the 
plaintiffs was absent, and the other objected to going into 
trial, on the ground that no time had been fixed for argu- 
ment, and that the principal counsel was absent. The judge 
of probates, however, ruled him into trial on the ground that 
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the petition was drawn up and signed by the attorney present 
for himself and the other, and that he considered him princi- 
pal counsel in the case, and had ample time allowed to pre- 
pare for trial. The attorney took a bill of exception to the 
decision of the judge. Judgment was rendered, dismissing 
the suit. 

The counsel for the plaintiff moved for a new trial, on the 
ground that he had been taken by surprise, and that the 
cause should be reinstated. 

2. The judge erred in dismissing the suit as no day had 
been fixed for the trial. 

3. In not allowing time for the plaintiff to show cause for 
a continuance. 

This motion was overruled and the judgment of dismissal 
made final. 


Downs, for the plaintiff. 
M<Guire, contra. 


Martin, J., delivered the opinion of the court. 

The defendant having filed an exception denying the 
plaintiff’s right to sue as executor, one of the counsel of the 
latter objected to going into the trial on the day it was called 
up for argument,.on the ground that it was not regularly set 
down for hearing on that day. The objection being over- 
ruled, he moved for a continuance, on the ground that the 
other counsel was the principal one in the cause, and was 
absent. The continuance was refused, the case was heard, 
the exception sustained, and judgment given dismissing 
the suit. The plaintiff appealed after an unsuccessful attempt 
to obtain a new trial. 

Nothing enables us to say, whether according to the rules 
of proceeding of the Court of Probates of the parish of 
Ouachita, it was necessary that the exception should be set 
down for argument, previous to its being taken up for trial. 
In the absence of any information on this subject, we are to 
presume that the court acted correctly. 
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The absence of 
one of the coun- 
sel, where two 
are employed, 
cannot be urged 
by the one pre- 
sent as grounds 
for a continu- 
ance, because 
the other is the 
principal coun- 
sel in the case. 
If it were other- 
wise a party 


could always ob- 
tain a continu- 
ance by request- 
ing his principal 
counsel to absent 
himself, 
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It appears to us the court did not err. Even if the 
grounds for a continuance had been verified by affidavit, they 
would not have sufficed ; for otherwise a party could always 
obtain a continuance by requesting his principal counsel to 
absent himself. 

The motion for a new trial was properly disregarded, as 
the grounds of it were a mere repetition of those on which 
the trial of the exception had been opposed. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Court of Probates, be affirmed with costs. 














BROWN US. TRENT. 


APPEAL FROM THE COURT OF THE SEVENTH JUDICIAL DISTRICT, FOR THE 
PARISH OF OUACHITA, THE JUDGE THEREOF PRESIDING, 


If a defendant only left the state temporarily, he does not thereby lose his 
domicil ; and if permanently, the house in which he last resided is the 


one where service of citation, and other process, may be made. 


In the silence of the code, as to the manner of serving notice of judgment, 
it is the most reasonable to adopt the practice which would be required 


in the service of original process. 


Notice of judgment must be served in the same manner as in serving 


petitions and citations in the first instance. 


This is an action on a bail bond. The defendant became 
the surety or bail for one F. Foy, for the payment of the sum 
of three hundred and forty-one dollars, and the costs of suit, 
or such judgment as might be rendered. At the May term, 
1836, of the Parish Court for the parish of Ouachita, judg- 
ment was rendered against Foy, for two hundred and seventy 
dollars and fifty cents, and notice thereof was served on Foy, 
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by leaving it with a free white person above the age of four- W=stTeRx Disr. 


teen, say Robert Klady, at his usual place of domicil, about 
twenty-eight miles from the court house in Monroe. 

Upon this judgment, both a fi. fa. and ca. sa. issued, and 
were returned, “no property, and the defendant not found.” 

The plaintiff then gave the usual notice, and moved for 
judgment against the present defendant on his bail bond. The 
parish judge gave judgment against the bail or surety, but 
with a stay of execution until the appeal from the original 
judgment of Brown against Foy, then pending, should be 
decided, and said judgment become definitive. 

From this judgment the plaintiff appealed to the District 
Court. 

The defendant denied that he was liable, or could be made 
so, until the original judgment of the Parish Court, which is 
now pending on appeal, be made definitive against Foy, the 
principal debtor. 2. That service of notice of said judgment 
on Foy was defective, and not made in pursuance of law, 
and consequently, both executions issued wrongfully. 3. 
The condition of the bond was satisfied by the appearance of 
Foy in the Parish Court, at the term when said judgment 
was rendered. 

Upon the trial, the evidence showed, and it was admitted, 
that when the notice of judgment was served, Foy had left 
Louisiana for Texas, with his family, the spring preceding, 
and has not resided in the state since ; that the plaintiff, by 
his affidavit, holding Foy to bail, showed his knowledge of 
his intention to leave the state, and it was admitted an appeal 
hot suspensive had been taken, and was pending in the 
original suit. 

The district judge reversed the judgment of the Parish 
Court, and gave judgment for the defendant. The plaintiff 


appealed. 


M*Guire, for the plaintiff, insisted that the judgment 
should be reversed, and one for the plaintiff rendered. The 
judgment of the Parish Court is correct, if divested of its con- 
ditional character. It should have been absolute. 


76 VOL. XII. 


Oct. 1858. 


BROWN 

















Western Dist. 


, Oct. 1858, 
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2. The district judge erred in requiring proof of the service 
of notice of judgment on Foy, before proceeding against his 
bail. This matter is not put at issue by the pleadings. 

3. The party has made no legal defence against his bond, 
and has no good ground for contesting its payment. See 
case of Gale vs. Quick’s bail, 2 Louisiana Reports, 348. 


Garrett, for defendant, opposed a recovery because no legal 
service of notice of judgment was made on Foy before pro- 
ceeding to issue execution. Notice was left with a person 
at his former residence, or usual domicil, when the evidence 
showed that Foy had long before removed to Texas. 

2. Legal service can only be made personally, or at the 
domicil. The article 429 of the Code of Practice points out 
another mode of serving notices on a party who has no 
advocate on record, and who does not reside in the place 
where the court is held. The service is made by delivering 
the notice to the clerk, to be by him stuck up in his office. 
None of these modes were pursued. Code of Practice, 
187-8-9, 429 ; 2 Louisiana Reports, 171; 4 ibid. 258-9. 


Bullard, J., delivered the opinion of the court. 

The principal question presented in this case is, whether 
the notice of judgment was regularly served upon Foy, for 
whom the defendant was bail; for if it was, then the fieri 
facias did not issue improvidently, and on a return of nulla 
bona, the judgment creditor was entitled to his ca. sa, 

It appears that Foy had his domicil in the parish, at the 
lime the suit was brought, but that he went away less than 
a year before judgment was rendered, and that the notice of 
judgment was served on F. Foy, by leaving it with a free 
white person above the age of fourteen, (say Robert Klady,) 
at his usual place of domicil, about twenty-eight miles from 
the court house in Monroe. It appears to us this would be a 
sufficient return of service upon a citation. But the code 
does not appear to have provided for the manner in which 
notices of judgment shall be served. 

It is contended by the appellee, that the notification of 
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judgment must be made in the manner pointed out by article Wssrzrx Disr. 
429 of the Code of Practice, whenever the adverse party Oct. 1838. 
does not reside at the place where the court is held, before a 
which the cause is pending, and who has no advocate of 
record, to wit: by handing to the clerk of the court, a Ifa defendant 
copy tobe by him stuck up in his office. This mode of prt foci 
giving notice applies more particularly to interrogatories, to ly, he does not 
be propounded to witnesses whose depositions are to be taken, ree | — 
but is to govern in all cases where written notice is required, sag age. 


pending the cause when the party to be notified has no advo- he last resided 

: is the one where 
cate of record, and does not reside at the place where the service of cita- 
aianietc tion and other 
court is held. eruenen ater iie 


Foy was sued as a citizen of the parish of Ouachita, where made. 

he had his domicil. At the time notice of judgment was 

served, he had removed either temporarily or permanently 

from the state. If the absence was temporary, he certainly 

has not lost his domicil, and if permanently, the house in 

which he last lived, is the one where service may be made. inet’ fence 

6 Martin, N. S., 467. the manner of 
serving notice of 


In the silence of the code, as to the manner of service of judgment, it is 


notice of judgment, we think it most reasonable to adopt that ctr 


which would be required in the service of original process, Prctice, which 
would be requir- 


We understand the uniform practice in the courts of the first ed in the service 


2 é aps of original 
instance, has been to give notice in that manner, and we see Cas. 


no good reason in this case for unsettling that practice. We _ Notice of judg- 

; nia E . ment must be 

conclude that the court erred in giving judgment of non-suit, served in the 

Same manner as 

but the record does not enable us to pronounce finally upon jn serving pe- 

titions and cita- 

the case. tions in the first 
instance. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be reversed, the non-suit 
set aside, and that the case be remanded for further proceed- 
ings, according to law. 
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GEORGE US. FITZGERALD. 


APPEAL FROM THE COURT OF THE SIXTIT JUDICIAL DISTRICT, FOR THE 
PARISH OF RAPIPES, THE JUDGE OF THE DISTRICT PRESIDING. 


Curators ad hoc may be appointed in particular cases, for the benefit of per- 
sons having suits to institute against absentees, who cannot otherwise 
arrest or attach the property of such absentees, or make service of cita- 
tion either personally or at their domicil. 

In the case of Guillet vs. Erwin, (7 Louisiana Reports, 580) if it had been 
urged, that prescription would have been interrupted, by the appointment 
of a curator ad hoc to the defendant, the plea of prescription might pro- 
bably have been supported. 

So, where a defendant resides in another state, and never had any agent, or 
domicil here, and has no property or interest in this state, he may, never- 
theless, be swed here, in a personal or redhibitory action, by the appoint- 


ment of a curator ad hoc to defend him. 


This is a redhibitory action. The plaintiff alleges, that in 
April 1835, at New Orleans, he purchased from one William 
H. Fitzgerald, of Pittsylvania county, Virginia, a number of 
slaves, amongst them Daniel, for eight hundred and fifty dol- 
lars, Winney for six hundred and fifty dollars, and Billy for 
eight hundred and seventy-five dollars, making in all two 
thousand three hundred and seventy-five dollars, which said 
slaves were warranted and guaranteed against all redhibitory 
vices and defects by the defendant. That Daniel was afllict- 
ed with diarrhoea or an incurable disease, of which he died ; 
Winney had the same disease of which she died; and that 
Bill was afflicted with a scrofulous and other incurable dis- 
eases, which has occasioned him to linger and become wholly 
useless ; and that he would not have purchased said slaves, 
had he known or been informed of their diseases, ail of which 
the defendant knew and concealed from him. 

He further shows that he has suffered damage in conse- 
quence of said fraud, amounting to fifteen hundred dollars, 
and sustained a loss of fifteen hundred dollars, in the cost of 
maintaining and supporting said slaves, and furnishing them 
medical aid, which, added to their price, amounts to five thou- 
sand three hundred and seventy-five dollars. That the said 
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Fitzgerald lives out of the state, and absented himself imme- Wesrerx Disr. 
Oct. 1838, 


diately after the said sale, and has no known agent or attor- 
ney in fact within this state, upon whom demand could be 
made or process served. He prays that a curator ad hoc be 
appointed to represent the defendant, and that he have judg- 
ment rescinding the sale of said slaves, and for the return of 
their price and the damage he has sustained. 

The curator ad hoc appointed to defend, put in an exception 
denying the jurisdiction of the court in such a case as this, 
and praying that the suit be dismissed. 

Upon this exception to the jurisdiction, the cause was 
dismissed. 


The plaintiff appealed. 


Dunbar, for the plaintiff} relied on the Louisiana Code, 
article 57, Code of Practice, article 116, and the case of Za- 
charie vs. Blandin, 4 Louisiana Reports 154, in support of 
this case. 


Hyams, contra, insisted that the court had no jurisdiction of 
a person residing in another state, who never resided or had 
a domicil or agent here, and who was without any interest or 
property in the state, and has never been here at or since the 
inception of this sui.—3 Martin, N.S. 321. 

2. The article 57, of the Louisiana Code, gives no juris- 
diction in a case like this; it must be taken in connexion 
with all the other articles preceding and succeeding it, and 
they all point to property ora domicil left by the absentee. 
Article 414 explains article 57. 

3. This court has decided that defendants (absentees like 
Fitzgerald) could not plead prescription, because by their 
absence the plaintiff could not bring suit. Contra non Valen- 
tem agere non currit prescriplio. Now if, as is pretended here, 
the plaintiff could have brought suit by the appointment of a 
curator ad hoc, then the court should have decided the plea 
of prescription to be good. See cases of Morgan vs. Robin- 
son, 12 Martin, 76. Guillet vs. Erwin, 7 Louisiana Reports, 
980. 
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Oct, 1838. This is a redhibitory action against the defendant, who 

cxonce resides in the state of Virginia, upon a sale made by him of 
vs. Tey i i i i 

a eral slaves, to the plaintiff, in this state. A curator ad hoc 


was appointed to the defendant, under the fifty-seventh 
article of the Louisiana Code, which provides for such an 
appointment, when the defendant resides out of the state, and 
has no agent or attorney therein; and also in pursuance of 
the 116th article of the Code of Practice, which contains a 
similar provision. 

The curator ad hoc filed a plea to the jurisdiction of the 
court, which was sustained; the suit dismissed, and the 
plaintiff appealed. 

It has been contended on the part of the appellee, that 
a curator ad hoc was improperly appointed, because the 
defendant had neither property or an agent in the state. 
That the article 57, of the Louisiana Code, must be 
taken in connexion with those which precede and succeed it, 
and they all relate to property left by an absentee. He also 
relied on article 414, to explain this article. He further con- 
tended that the suit against a person who resides out of the 
state and has no property in it, would seldom be available, as 
it would not be respected out of the state, and appeared 
unnecessary in this, for the purpose of interrupting prescrip- 
tion. He cites the cases of Morgan vs. Robinson, 12 Martin, 
76, and Guillet vs. Erwin, 7 Louisiana Reports, 580. 

The District Court, in our opinion, erred. The first 
chapter of the Louisiana Code, which treats of the curator- 
Pissing = ship of absentees, provides curators for the benefit of those per- 
gee. gal sons, in order that their estates might be administered and 
the benefit of their interests protected. The article fifty-seven of that 
Pe teas chapter, afterwards provides curators to them, in particular 


suits to institute 

~ eogel ee cases, for the benefit of those persons who may have suits to 
ees , . . . 

otherwise arrest Institute against absentees, and are unable to commence 


rattach the pro- F 
mo of suckab. them, because the absentee cannot be arrested, nor his 


sentees or make Dronerty attached, or citation served, cither personally or left 
service of cita- ; oe . . ° ‘ 
tion cither per- at his domicil. The case of Morgan vs. Robinson, in which 
sonally or at , 

their domicil. 


the court held that the plea of prescription could not avail 
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the defendant, because by withdrawing from the state, with- wesrery Dist. 
out leaving property in it, he had prevented the plaintiff from Oct. 1838. 
instituting his suit, was determined before the promulgation 

of either the Louisiana Code, or Code of Practice. At that v8. 

time the appointment of a curator ad hoc to an absentee was 4“ 
not authorized by law. The plaintiff had been guilty of no 

laches, and instituted his suit as soon as he could after the 

return of the defendant to the state. In the case of Guillet fy the case of 


were ’ _— . Guillet vs. Er- 
vs. Erwin, it was not urged that the plaintiff might have et 0 “7 Louisi- 
interrupted the prescription by a suit, and the appointment of oe papete 

. Wwo1 ac 
a curator ad hoc, under the 57th article of the code. teen urged that 


The court did not notice this circumstance, which probably Lai ce 
would have induced it to support the plea. But, admitting interrupted — by 


: 2 eg the appointment 
the appointment of a curator ad hoc, and service of citation of a curator ad 


: . oe . Se sere hoc to the de- 
on him, are not needed for the interruption of prescription, fondant thas 


they may be of great utility to a party, who, by delaying his ‘a 
suit, may be in danger of losing the evidence which enables have been sup- 


him to support it, by the death of the party or his witnesses, Pte. 
Many arguments have been used to show the inutility of 
proceedings against an absentee in this manner, and the 
danger which may result from it. They no doubt were 
offered and considered by the legislature, and did not prevent 
the adoption of the provision contained in the article under 
consideration, and cannot authorize the court to disregard it. 
In the case of Zacharie vs. Blandin, 4 Louisiana Reports, So, where a 
154, we held that a curator ad hoc was properly appointed to SS 


sides in another 


represent the defendant, who resided in Tampico, and who j'® and never 
moe vad any agent or 

had no agent within the state, and to whose estate no cura- domicil ~ here, 
, : es ; e ; ; and has no pro 

tor had been appointed. The article 57, already cited, perty or interest 
; : ree : . avan in this state, he 
authorizes the appointment of a curator ad hoc, perhaps, even a ae 
in the case of an absentee who has property in the state, and less 4e suedhere, 
in a personal or 


gives to the creditor the double remedy of a suit by attach- redhibitory ace 
7 eee eer ator ad | tion by the ap- 
ment, or by service of citation on a curator ad hoe. pointment of a 
curator ad hoc 
: . to defend him, 
It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court, be annulled, avoided and 
reversed, the plea to the jurisdiction overruled, and the cause 
remanded for further proceedings, according to law; the 


defendant and appellee paying the costs of the appeal. 
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PINNELL ET AL. VS. SCRIBER’S ADMINISTRATOR. 
APPEAL FROM THE COURT OF PROBATES FOR THE PARISH OF OUACHITA. 


The administrator is responsible for any sum falling to the estate of the 
deceased, by inheritance, after his death, and which comes into the hands 
of the administrator, even after the inventory is taken; and he is also 
entitled to his commissions on the same. 

But where the administrator surrenders a claim in favor of the deceased, on 
his father’s estate, to his widow, and omits to place it in his account of 
administration, he will not be allowed to present a second account includ- 
ing this item, with his full commission charged thereon. 

Where the court is unable from the evidence, to strike a final balance, in the 
settlement of an administrator’s account, the case will be remanded for a 


new trial. 


The plaintiffs, who are the widow and her second husband, 
as co-tutor of the minor child, and sole heir of the deceased, 
John S. Scriber, made opposition on various grounds, to the 
administrator’s account. 

The defendant filed his final tableau and account of the 
administration of the decedent’s estate, and prayed that it be 
homologated, his bond cancelled and he discharged. In 
making up his account he debited himself with the amount 
of the inventory three thousand five hundred and _thirty- 
three dollars, and also with the sum of ten thousand seven 
hunired and ninety-five dollars, as the portion coming to the 
decedent from his deceased father who had died before him, 
and which is put down as coming into the hands of the admi- 
nistrator, on a partition among the heirs. These items were 
also accounted for and credited to the estate, but full com- 
missions of two and a half per cent. were charged thereon. 
The account showed a balance due the administrator of ten 
hundred and fifty dollars, for which he prayed judgment. 

The plaintiffs oppose the allowance of commissions on 
these two items ; first, because the estate is not fully admi- 


nistered, and commissions can only be allowed on such sums 
as were actually collected or received, and paid over; and 
second, because the portion inherited by J. S. Scriber, de- 
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ceased, from his father, never came into the defendant’s 
hands, as administrator of J. S. Scriber, but that he received 
it on a partition, and it was collected from him on an execu- 
tion, and never made a part of the inventory of the estate he 
administers. 

The plaintiffs then allege, that the estate is not yet fully 
administered, and another administrator will have to be 
appointed. They annex a statement of an account of the 
estate, and after allowing commissions on the amount ac- 
tually administered, they claim a balance from the adminis- 
trator of five hundred and forty-seven dollars and ninety-nine 
cents, for which they pray judgment. 

The evidence showed, that commission was charged by the 
administrator, on the sum of fourteen thousand eighty-two 
dollars and seventy-two cents, when only seven hundred and 
fifty-four dollars and forty-five cents of this sum, was actually 
administered by him. 

There was a claim of ten thousand seven hundred and 
ninety-five dollars, included in this sum, which the deceased 
had on his father’s estate, but which was never received by 
the administrator, although it was mentioned in the inven- 
tory. It was surrendered by the administrator to the widow 
and heirs of the deceased. 

This item was not included in the first account rendered 
by the administrator, but was put ina second. It was stre- 
nuously opposed. After hearing the evidence and explana- 
tions of counsel, the judge of probates allowed the account, 
homologated it, and gave judgment for the balance claimed 
by the administrator. The plaintiffs, in opposition, appealed. 


Downs and Hyams, for the plaintiffs, in opposition. 


Commissions are erroneously allowed on the sum of ten 
thousand seven hundred and ninety-five dollars, which never 
came into the administrators hands. It was a mere expec- 
tancy of the deceased on his father’s estate, and was surren- 
dered up a few months afterwards to the widow and heirs. 
The administrator cannot charge commission on eflects 
77 VOL. XII. 
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Wssrerx Dist. returned, although put in the inventory. Louisiana Code, 
Oct. 1858. 1182, 1187, 1062, 1677. 9 Louisiana Reports, 306. 


PINNELL ET AL. 


v8. ¢ ‘ 
SCRIBER’S ADM’R M Guire, contra. 


Bullard, J., delivered the opinion of the court. 


The appellee, as administrator of the estate of J. S. 
Scriber, presented his account to the Court of Probates, and 
its homologation was opposed on several grounds by the 
appellants, who have appealed from a judgment by which 
The adminis- their opposition was disregarded. 
trator Is respon- a . : : i , 
sible for any The first item objected to in the account opposed, is the 
sum falling to ais . ais 
the estate of the COMMission charged by the administrator on a sum of ten 


= oe thousand seven hundred and ninety-five dollars and two 
1reritance after ™ . - = re ‘ 

his death and cents, which, it is contended, never came into his hands as 
which comes in- nies ; ) 

to the hands of Administrator, but that it was received from the estate of 
the administra- their father 

tor, even after . : ma 

the inventory is [t appears from the inventory of the estate administered 


taken, and he is : : 
also entitled to by the appellee, that a claim of the deceased, to a portion of 


his commission his father’s estate, is mentioned, but the amount was not at 
on the same. ; j F 
that time ascertained. If the amount charged, passed 
through his hands afterwards, and he was legally respon- 
sible for it, and had a right to receive it as administrator, he 
had, in our opinion, a right to be paid commissions upon the 
amount. 
The record shows, that after the appointment of the 
appellee as administrator of J. S. Scriber’s estate, he sur- 
But where the rendered to the widow, the present appellant, most of the 
administrator ; aati tities aad hia aaa al 
surrenders a Property mentioned In the Inventory, and among the rest the 
claim in favor of unsettled claim of the deceased upon his father’s succession. 
the deceased on i : 
his father’s es- He afterwards presented his account to the Court of Pro- 
tate, to his wi- 
dow, and omits 


to place itinhis and in which no mention is made of the item of ten thousand 
account of admi- : ; ays 
nistvation, he seven hundred and ninety-five dollars, and no commission 
will not beal-. . = : 

lowed to present IS charged on that amount. The presenting of the present 


asecond account ,, ; cae n Pek eae sean eae : 
incloding this account appears to have been, as relates to that item, an after 
item, with his thought. Whether under these circumstances the adminis- 
full commission : ie 

charged thereon. trator be now authorized to charge these commissions, was a 


bates, which he prayed might be approved and homologated, 
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question presented to the court below, and decided in favor of Wesrery Dist. 
the administrator. ___ Oct, 1858. _ 
We are unable to concur in this conclusion of the Court of ZAIRE 


Probates. We are of opinion, that this item of the account, ous 
ought to have been rejected, and the opposition sustained. Where the 
TT 1] 2A |] eee a. court is unable 
The evidence in the record, does not enable us to strike a fen the evi- 
final balance, and in our opinion, justice requires that the “me pies 
SF a final balance 
case should be remanded for a new trial. inthe settlement 
of an administra- 
tor’s account, the 
It is, therefore, ordered, adjudged and decreed, that the —— a 

- an 
judgment of the Court of Probates, be annulled, avoided, and new tial. 


reversed ; and it is further ordered, that the case be remanded 
for a new trial, and that the appellee pay the costs of appeal. 








ZAIRE US. BODIN. 
APPEAL FROM THE COURT OF PROBATES. FOR THE PARISH OF OUACHITA, 


An appeal will not lie from a judgment or order of the Probate Court, 
ordering an inventory to be made and appointing an attorney of absent 
heirs, even when it is urged the will dispenses with this and that the 


property is all devised to the instituted heirs, 


This case comes up on an opposition to the application of 
A. Bodin, Esq., to be appointed dative testamentary executor 
to the estate of Michel G. Pomier, deceased. He alleges 
he is the attorney of the absent heirs of Frangois Gallez, who 
was one of the instituted heirs, and named by the executor 
in the will. 

The plaintiff in the opposition, Emelie Zaire, alleges she 
is the only surviving instituted heir of the deceased, and has 
the exclusive right to be appointed executrix under the will ; 
that she is in possession of the property of the succession as 
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heir, and that the applicant has no claim whatever to be 
appointed to the executorship. She prays that bis application 
be rejected. 

The judge of probates decided that it was admitted the 
deceased left a will, which was proved but never made exe- 
cutory. The opposition was sustained, and the application 
of A. Bodin dismissed. It was further ordered that the will 
be probated and executed ; and that an inventory be made 
of the succession ; and I. Garrett, Esq., attorney at law, be 
appointed attorney of the absent heirs. 

From this judgment, the plaintiff in opposition appealed. 


M‘Guire, for the appellant. 


Garrett, contra, moved to dismiss the appeal on several 
grounds, but mainly that it was not an appealable case. 


Martin, J., delivered the opinion of the court. 


This is an appeal taken from an order that an inventory of 
the estate of the appellant’s testator, and an appointment of 
an attorney to represent the absent heirs be made. 

The dismissal of the appeal is prayed for, on the ground 
that it is not froma final judgment, nor from an interlocutory 
order, which causes an irreparable injury. 

The appellant is testamentary executrix to the deceased, 
and it is difficult to imagine how she can be irreparably 
injured by an inventory of the estate being made. 
tends that it does, because the will dispenses her from making 
one, and all the property is devised to her and another person 
named in the will; so, also, there was no necessity for 
appointing an attorney to represent the absent heirs. 

She urges that the order requiring an inventory to be made, 
and the appointment of an attorney to the absent heirs will 
subject her to useless costs. 

If the interlocutory order was improperly made, it will 
occasion no irreparable injury, because when the cause is 
finally disposed of, the costs attending it will be recovered 
from the party who provoked it. 


She con- 








OF THE STATE OF LOUISIANA. 


It is, therefore, ordered, adjudged and decreed, that the 
appeal be dismissed with costs. 





BROWN’S EXECUTOR US. WILLIAMS ET AL. 
APPEAL FROM THE COURT OF PROBATES FOR THE PARISH OF OUACHITA. 


If a question of fact is raised ia the Supreme Court, which is necessary to 
the decision of the case, the proceedings will be suspended, until it be 
tried in the court which granted the appeal. 

If the right or interest necessary to entitle a party to an appeal be contested, 
and depends on a fact to be inquired into, the appeal will be suspended 


for that purpose. 


This is an appeal from the judgment of the Court of 
Probates, homologating and confirming a judicial sale. 

The proceedings show, that John Williams, one of the 
defendants, had been appointed curator of what was supposed 
to be the vacant estate of the Hon. James Brown, deceased, 
and obtained an order for the sale of the property of his estate 
in the parish of Ouachita, and that, at the probate sale 
thereof, in July, 1836, Isaiah Garrett, Esqr., became the pur- 
chaser of two tracts of land. During the same month, 
Garrett took out a monition, and after the usual advertise- 
ments, on the 23d of October following, the said sales were 
homologated and confirmed, by a definitive judgment of the 
Probate Court, in accordance with the act relating to moni- 
tions, passed March 10th, 1836. 

On the 23d August, 1837, Isaac T. Preston, testamentary 
executor of Brown, residing in New-Orleans, sent up to the 
parish of Ouachita, an authentic copy of his letters testa- 
mentary, dated July 11, 1535, and presented his petition of 
appeal from said jadgment. 
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Western Dist. The petitioner alleges, that Williams obtained the curator- 
Oct. 1838. ship of said estate, under the false and fraudulent allegation 
pnown’s ex’n, that it was vacant, and not represented, when in truth and 
>... in fact, the succession of said James Brown was opened in 
the parish and city of New-Orleans, and letters testamentary 
granted to the petitioner, which are annexed. That said 
succession is materially injured and prejudiced by the pro- 
ceedings had under the said curatorship. He, therefore, 
prays an appeal, and that J. Williams, and Isaiah Garrett be 

cited in the appeal. 


Downs and Copley, for the appellant, supported the preten- 
sions of the executor of Brown to appeal, and thereby arrest 
the proceedings by which the property of the estate was ille- 
gally ordered to ke sold. The sales are a nullity, and 
cannot be cured by a monition ; it only relates to the form of 
sales, etc. 


M‘Guire, for the appellees, moved to dismiss the appeal, 
because the letters testamentary, by which Preston claims to 
be executor, are dated the 11th July, 1835, and their autho- 
rity cannot extend beyond a year, which would expire the 11th 
July, 1836, without a re-appointment by the Court of Pro- 
bates. Louisiana Code, 1666-7, 1652. 


Martin, J., delivered the opinion of the court. 


Garrett, having purchased property sold by an order of the 

Court of Probates, on the application of one Williams, who 

had procured letters of curatorship on the estate of James 

Brown, deceased, obtained the homologation of the sale, after 

If a question publication of a monition, according to the act of the legisla- 
oo tet ture, approved March 10th, 1834. Preston, suggesting that 
eee an Brown’s succession had been opened in the parish of New- 
decision of the Orleans, where he had qualified as testamentary executor, 


case, the pro- Te : ° 
rene Mage long before Williams was appointed curator, is appellant from 


suspended, until the judgment of homologation. 
it be tried in the i. 5 c 
court which The appellees deny that Preston is executor of Brown’s 
granted the ap- } ere : 

peal. estate, because the year of the executorship, which began on 
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the 11th July, 1835, expired the same day in the following Wesrern Disr. 
year, and he has not shown a prolongation. The judgment Oct. 1858. 
appealed from was rendered the 23d October, 1836. Moss 
This being a question of fact, raised in this court, on which | vag 
we are not authorized to receive evidence, nor to act in the — [If the right or 
first instance, the proceedings before us must be suspended, > 
until it be tried in the court which granted the appeal, party to an ap- 


ws ae peal be contest- 
Taylor et al. vs. Jeffries’s estate, 10 Louisiana Reports, 435, ed, and depends 


on a fact to be 
438. inquired into, 
the appeal will 
be suspended for 


It is, therefore, ordered, adjudged, and decreed, that the that purpose. 


case be remanded to the Court of Probates, with direction to 
the judge, to inquire into the claim of the appellant to the 
right of appeal. 





MOSS US. BYRNES. 


APPEAL FROM THE COURT OF THE NINTH JUDICIAL DISTRICT, FOR THE 
PARISH OF CONCORDIA, THE JUDGE THEREOF PRESIDING. ‘. 


Where a mortgage is taken to secure the payment of a note, a demand 
of payment must be alleged, and proved to have been made, at the 
place designated, before an order of seizure and sale can be supported to 


enforce payment. 


This suit commenced by order of seizure and sale, granted 
on the following promissory note, secured by mortgage : 
i) > - 5 


“$4089. Concordia, Ist July, 1837. 
On or before the 15th day of March next, I promise to pay 
to Chester D. Moss, or order, four thousand and eighty-nine 
dollars, for value received, payable and negotiable at the 
Union Bank of Louisiana, New-Orleans. 
W. BYRNES.” 
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Western Distr. A mortgage was executed by notarial act, with which this 
Oct. 1838. mortgage was identified and paraphed, “ne varietur,” in 
~~ mass Which said Byrnes declared he was indebted to Chester D. 
a Moss in the sum stated, for which he had executed his note 
of even date, “payable and negotiable at the Union Bank of 

Louisiana,” etc. 

The plaintiff alleged, that at the maturity of said’ note, 
payment was duly and amicably demanded of said Byrnes, who 
refused to make said payment, etc. 

There was no protest of the note, or any evidence that it 
was ever presented at the Union Bank of Louisiana for pay- 
ment, where it was made payable. A suspensive appeal was 
prayed and granted from said order. 


Dunlap and Stacy, for the appellant, assigned for error that 
there was no allegation in the petition, or proof offered of a 
demand of payment; or that the note was ever presented 
and payment demanded at the place where it was made pay- 
able ; for these errors the order of seizure and sale should be 
annulled and set aside, and the proceedings dismissed. 


Martin, J., delivered the opinion of the court. 


The defendant is appellant from an order of seizure and 
sale, granted on an authentic act of mortgage, by which he 
acknowledged himself indebted to the plaintiff in a sum for 
which he had executed his note, payable at a particular 
place, and to secure the payment of said note, he mortgaged, 
etc. He assigns as error apparent on the face of the record, 
that the plaintiff’s petition did not allege a demand of pay- 


Whereamort- ment at the place named in the note, and that there is no 
gage is taken to 
secure the pay- proof of such a demand. 


ment of a note a ss ‘ ° pa pri 
demand. of = Lhis case has been submitted to us without any argument. 


payment must be The authentic act acknowledging a debt, might have been 


alleged and prov- A kate 
ed, to have been the ground of a personal action, because the giving a note 


made at the er eee al , : : 
place designat- does not discharge a pre-existing debt. We do not mean to 
ed, before an or- say that a recovery could be had, without producing or 
der of seizure : : , 

and sale can be accounting for the note, which might have been negotiated 


supported to en- : ; : 
i. ‘ean, at the time of the suit, or could be so even after judgment. 
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In the present’ case, however, the act expressly sets forth, that Wesrer Dist. 
the mortgage is given to secure the payment of the note, on Ot. 1858. 





which no personal or hypothecary action can be supported, — rexNoxps’ 


é ; ‘ TUTOR 
until payment be first demanded at the place therein named. pe 
Such a demand is neither alleged or proved in this case. paENOnEe 

. ADMINISTRATOR 


It is, therefore, ordered, adjudged and decreed, that the 
order of seizure and sale be set aside, and that the plaintiff 
and appellee pay all costs. 





r ee, a mee . ’ “2 nie whet det ™ 
REYNOLDS TUTOR Us. REYNOLDS ADMINISTRATOR. 
APPEAL FROM THE COURT OF PROBATES FOR THE PARISH OF RAPIDES. 


After judgment by default, which is equivalent to issue joined, it is too late 
to take an exception to the capa ity of the plaintiff lo sue. 

So, where the defendant acknowledged service of the plaintiff's petition, 
and filed an answer to the merits, and rendered his account as adminis- 
trator, it is a waiver of service of citation, and he cannot afterwards 
except for want of such service, and of proof of the plaintiff's capa- 


city to sue. 


This is an action, in which the plaintiff alleges he is the 
natural tutor of his minor child, and calling on the defend- 
ant, who is the administrator of his deceased wife, to render 
an account of his administration, to deliver over certain notes» 
and a slave; and pay up any balance of moneys, both prin- 
cipal and interest remaining in his hands belonging to said 
minor. 

The probate judge, on this petition, ordered the defendant 
to render his account in court. 

The defendant accounted, and put in an answer to the 


merits. 


ao 
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Upon these pleadings judgment was rendered, ordering the 
defendant to deliver up the slave and the notes specified, 
from which judgment he appealed, after an unsuccessful 
attempt to obtain a new trial. 


Hyams, for the plaintiff. 


Winn, contra. 


Carleton, J., delivered the opinion of the court. 


The plaintiff, who is the natural tutor of his minor child, 
has instituted this action to compel the defendant to render 
an account of his administration, of the succession of the 
mother of the said minor, and to deliver up a slave with 
certain promissory notes, which it is alleged he illegally 
withholds. 

Service of the petition was acknowledged on the 25th 
June, 1836, and on the 12th of December thereafter, the 
judge gave an order, requiring the administrator to render his 
account on the Ist of January, 1837. 

There was a judgment by default, and another order to 
account in March, 1837; and in April, 1537, a judgment 
requiring the defendant to deliver up the slave and notes 
mentioned in the petition. 

The defendant then filed his answer and account, and on 
the 6th of June, 1837, the court rendered another judgment, 
homologating his account, and the defendant appealed. 

It appears that after the rendition of the judgment by 
default, the defendant moved for a new trial, principally on 
two grounds, which are now again insisted upon before this 
court, as cause for the reversal of the judgment below. 

Ist. There is no evidence that John A. Reynolds is tutor 
of the minor. 

2nd. That there was no citation served upon the defendant. 

We think both of these objections altogether untenable. 

A judgment by default is equivalent to issue joined, after 
which it is too late to take exception to the capacity of the 
plaintiff to sue, and the defendant having acknowledged 
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service of the petition, is surely a waiver of service of cita- 
tion, or it can have no meaning at all; moreover, the defend- 
ant filed his answer to the merits, and rendered his accounts 
without insisting on either of the exceptions here taken. 

We do not perceive any error in the judgment of the court 
below, and think it ought to be affirmed. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Court of Probates be affirmed, with costs. 








BULLOCK US. NALLY ET AL. 


APPEAL FROM THE COURT OF THE SIXTH JUDICIAL DISTRICT FOR THE 
PARISH OF RAPIDES, THE JUDGE OF THE DISTRICT PRESIDING. 


The plaintiff may strike out special endorsements on a note in suit, at the 
time of the trial. 

It is no objection that a note is made a part of the petition, to the right of 
the plaintiff to strike out special endorsements at the trial; for it is made 

| part, only with a view to verify what is written, and does not require 


proof of the signature which may be stricken out. 


This is an action against the endorsers of a promissory 
note. , 

At the trial the plaintiff obtained leave of the court to 
strike out some special endorsements, following the signatures 
of the defendants. It was objected to by the defendants 
counsel, and permitted by the court. 

There was judgment for the plaintiff, and the defendants 
appealed. 


Winn, for the plaintiff. 


Dunbar, contra. 
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Carleton, J., delivered the opinion of the court. 

The petitioner alleges, that he is the holder of a promissory 
note, drawn by William Bailey, payable to the order of Otho 
W. Nally, who endorsed it to Thomas & Dawson, by whom 
it was endorsed to the petitioner. The note is annexed and 
made part of the petition. 

The defendants plead the general issue; there was judg- 
ment for the plaintiff, and the defendant appealed. 

At the trial of the cause, plaintiffs counsel asked leave of 
the court to strike out the special endorsements, written at 


counsel objected ; but the court overruled the objection, and 
it was struck out accordingly. 

Defendant’s counsel now insists, that the court erred, 
inasmuch as the plaintiff having declared that the note made 
a part of his petitioh, it was equivalent to setting out the 
special endorsement in the petition itself; wherefore, it 
became necessary to prove the signatures aflixed to it, and 
cited 2d Starkie on evidence, pages 245, 249, 246, 244. 





We think the court did not err, for the note was made part 
of the petition, only with the view to verify what is thereitr 
stated, to wit, that it was endorsed by Otho W. Nally, and 
Thomas & Dawson, and for no other purpose. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court, be aflirmed with costs. 
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ACTION. 


PAGE 
1. In a possessory action, solely as such, patents or title papers are inad- 


inissible as evidence ; but in a mixed action for the recovery of possession 
and vindictive damages for a forcible dispossession, they may be read to 
the jury to explain the motive with which the party acted, and in mitiga- 
tion of damages. ........... geass swessavees geuwbanenntes . Bailey, &c. vs. Hickman, 415 


2. Where B and W sue in a mixed action, to recover possession and 
damages for a forcible dispossession, and they allege themselves to be 
in possession as joint owners, join in the claim for damages, and these 
allegations are put in issue by the answer, the court cannot instruct 
the jury, that if the evidence showed that B had such possession as 
would entitle him to a verdict in a possessory action, and there was no 
evidence in favor of W, they might find for B and against W. This 


dues not accord with the allegation... 


satheudecnssees asadaoedadaceesdsaaidcdasrannan een 


3. The supplemental petition of the heirs of a deceased plaintiff, is in the 
nature of the revival of the action, rather than an amendment, and service 
of the new petition and citation must be made on the defendant. 
Babcock, &c. vs. Williams, 428 


4. Where one of the plaintiffs in a joint action, died after issue joined, the 
suit did not abate; and an order to revive it in the name of the heirs, &c. of 
the deceased plaintiff, being made contradictorily with the defendant: Held, 
that no service of the amended petition and a citation or notice to the 
adverse party was necessary, or even judgment by default..................6. 26. 


5. So, where a co-plaintiff died, after issue joined, an order reviving the 
action in the name of his heirs, &c., made contradictorily with the defend- 
ants, was held to be sufficient notice to the latter, to proceed to final judg- 
sists usticsieite indies selena ...Babcock, &c. vs. Wells et al., 4314 
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6. In an action on a quantum meruit, the defendant may show that there 
was a verbal or written contract between the parties; and if a contract 
really existed, the plaintiff cannot recover in this action. 


7. So, ona quantum meruit the plaintiff cannot recover for extra work 


8. Where the plaintiff in the action dies after issue joined, and an order 
of revival was made in the name of his widow, (who was administratrix,) 
and legal representative, which order was duly served by the sheriff: Held, 
that there was no need of a citation to issue, as the representatives had full 


9. If the plaintiff dies after issue joined, a citation is unnecessary, as that 
would be the commencement of a new action, which does not abate in a 


case like this. No judgment by default is required, because issue was 


10. It is irregular to cumulate a petitory action with the proceedings on 
a monition to homologate a sale, in the shape of a reconventional demand. 
If the objection is made, the court will reject such a proceeding and demand. 


11. If the opponents of a monition set up title in the nature of a petitory 
action, and the other party chooses to join issue on the merits, the court 


APPEAL. 


1. Where from the circumstances of the case, it was presumed the appel- 
lant honestly imagined the judgment appealed from, was erroneous, he was 
not mulct in damages,............+ pictupiieesise east seicccenena Henderson vs. Bryan, 


2. But when it is manifest, ‘he appeal was taken merely for delay, judg- 
ment will be affirmed with costs, and ten per cent. damages. 
Cochran vs. Perry, 


3. The irregularity of festing the citation of appeal, by the District 
instead of the Probate Court, from whose decree the appeal is taken, is 
immaterial, and the appeal will be sustained. 

Maddox vs. Maddoz’s Executor, 


4. If the record is not made up in such form, as to enable the court to 
examine and revise the judgment below, the appeal will be dismissed. 
Le Blane et al. vs. Viel et al., 


5. So, where the certificate of the clerk, states only that the record con- 
tains “a true copy of all the papers found in the case, &c.,” and there is no 
bill of exceptions, statement of facts, or assignment of errors, the appeal will 


be dismissed............ Tee SH BUF Rk OST REE Fredericks vs. Kellar, 



































Hogan vs. Gibson, 457 


alleged to have been done..............s.ce0ee- 008 Sepepessies avbcinsieeclat Sasdeosccis . ib. 


notice of the pendency of the suit.......... 0.2... veseseeeeeese Dailey vs. Smith, 506 


already joined............ piveiiieteianeeis sig slorew’s Mase mela Sais ein Gare Wale uleisiavea ein ee seule ey ib. 


Pannell’s Heirs vs. Overton, 555 


will proceed to try the case on the titles, as in a petitory action....... wsnsences Os 


10 


11 


13 


33 
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6. An appeal lies against a judgment sustaining a plea to the jurisdiction 


of the court; and also, when it contains an order remanding the cause to 
GHOUNEI COUR eas cicee a eececcsacacudideecivcecweccens Stale vs. Judge Morgan, 118 


7. An appeal lies from an order of court, refusing to allow the defendant 
to bond property which has been sequestered ; and also from the refusal to 
set aside an order of sequestration.............0000. Taylor vs. Penrose et al., 137 


8. An appeal lies from an order of refusal, to set aside a sequestration, 
which is only an interlocutory judgment, not requiring the signature of the 
judge...... acauccsscecasaess dacaeates wigeaatenencearees Van Winckle vs. Flecheaux, 148 


9. Where the plaintiff claims three hundred dollars, with interest, and 
there is some interest due at the filing of the answer, it is sufficient to give 
the Supreme Court jurisdiction on appeal............... Olden vs. Alexander, 156 


10. The certificates of the clerk and judge, that the record contains all 
the evidence adduced on the trial, will be disregarded and the appeal dis- 
missed, if the cause is not im a situation to enable the court to examine the 
testimony and the whole case on its merits...............Phelps vs. Morgan, 181 


11. All the appellees must be cited, or the appeal will be dismissed. 
Percy et al. vs. Millaudon, 271 


12, When the appellee cannot be found after diligent search, service of 
the appeal should be made on his attorney............ecceeeeeeeee sidduwcdeceadase 40M 


13. Service of citation, and petition of appeal on the appellee, made at 
the domicil of another, is not f00d................ cececceccsccces sence Sccdaeaadcaa tae 


14. No appeal lies from an interlocutory judgment, discharging a rule 
requiring the defendants to show cause why their amended answer should 
not be stricken from the record..............- «++. Dedford vs. Urquhart et al., 295 


15. The judgment of the District Court, homologating the report of com- 
missioners appointed under the statute of 1832, for opening and widening 
strects, and the assessment of damages, may be appealed from, by any per- 
son interested, and making opposition, when the sum in contestation ex- 
ceeds three hundred dollars.......... Municipality No. 2, vs. Lawrence et al., 305 


16. The manner in which a case is brought before the District Court, 
forms no reason why its judgment should not be reviewed by the appellate 
CODE ccnrcisnnsnnsscesveninnsaesdenveneceacuewescent nent sasinekeseabiieetessentenes eeavees ab. 


17. A further extension of time to bring up and file the record, can only 
be asked for at the term and time it is made returnable. It will not suffice 
to apply at the term allotted for hearing appeals, when that is not the term 
to which it is made returnable........ ......... liWaesolaseadaedua: Hart vs. Fisk, 368 


18. Where the clerk’s certificate does not slow that the record contains 
all the evidence adduced, and there is no statement of facts, the case will 
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not be examined on the merits ; but if the bills of exception enable the court 


to examine the questions of law, which arose during the trial, the appeal 
will be maintained ...........0000...% akacnameeesis esseatier Bailey etc. vs. Hickman. 415 


19. The provisions of article 900 of the Code of Practice, relate to cases 
in which the appellant seeks to obtain from the judge, a statement of facts, 
or his signature to bills of exception, and not to applications for time, and a 


mandamus to the judge a quo to complete the record........ Bass vs. Barton, 437 


20. At any time before, or at the argument of the cause, the appellant 
may obtain further time, and a mandamus to the judge a quo, to complete 
and bring up the record. Time is given until the next tern, to complete 
and Gle the record...,.......1..000s00000008 ebisiaN bahinnntihinan Su mice Reon ioe eine ib. 

21. The residence of an appellee may be shown aliunde, by affidavit 
offered in the Supreme Court, to be in another state, and service of the pro- 
cess of appeal on his attorney will be good, notwithstanding he states in his 


original petition that he is “ a resident of the state.” 





Kimball’s Administrator vs. Dunn's Heirs, 445 
22. In making service of petition and citation of appeal on the attorney 
of the appellee, it is only necessary to state they were left at the attorney's 
domici, af notimade personally .. .....ceccsiecncsevesssctessees acces Satetotareina Peer ne ib. 
23. The sheriff’s return is not required to state that copics of the peti- 
tion and citation of appeal, were left at the usual domicil of the appellee, 
when it is not shown he had several domicils.................cc.sceeecceeees Beueeas ab. 


24, It is sufficient to maintain the appeal, if copies of the petition and 


citation come up with the record, instead of the originals. 
Harris vs. Allnutt et al., 465 


25. The appellee may file an answer to the merits, and on the same paper 


make a written motion to dismiss the appeal....... Briggs et al. vs. Briscoe, 466 


26. If the citation be issued before the appeal bond is filed, the appeal 
will not, on that account, be dismissed, It is irregular, but it would be 


nugatory to issue another citation,....... seesercee’s sane AGeMeREN Meee TAMERS wenceesn Os 


27. All the parties in a suit who have an interest to maintain the judg- 
ment, must be cited in the appeal, or it will be dismissed; so, warrantors 


must be cited, even where there is judgment for the defendant. 


_ 
1 
nay 


Cuny vs. Robert et al., « 
28. If the clerk’s certificate to the foot of the record, states that it con- 
tains “ a transcript of all the proceedings had, and all the evidence adduced 
on the trial,” this will be sufficient to sustain the appeal without a certificate 
that the testimony was taken down in writing at the request of one of the 


parties, to serve as a statement of facts, &c...Gorlon vs. Gorton’s Executor, 476 


29. When there is not sufficient time to cite in the appellee by the return 


day, the clerk cannot alter the time by inserting a prolongation of the day of 
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appearance in the citation, The day on which the party is cited, must be 
the one fixed by the judge, and be expressly stated in the citation. 

Ginn vs. Clack, 

30. The appellee may file his motion to dismiss the appeal at any time 

within three days, after the day on which he is cited to appear; and this 

right he has, even if the record be filed sooner, end the cause set for trial. 


31. Where there was not time to cite in the appellee, on the return day 


fixed by the judge, the appeal was, on motion, dismissed...............sceeeeees 


32. Where there was not time to cite in the appellee, on the return day 
fixed by the judge, the appeal was, on motion, dismissed. 
Hempkin vs. Averett, 


33. But where there is not time to cite the appellee to the next term, the 
return day should be fixed for the first day of the succeeding term.......... 


34. If the term to which the appeal is made returnable, entirely fails, it 
will be in time to file the record within the first three judicial days of the 
SUCCEEOING TOL ...c<<csdcnnsccauscsses udusedcauetancaane Kirkman et al. vs. Butler, 


35. Where there was no entire failure of the term to which the appeal 
was returnable, and the court was opened on three several days, although it 
transacted no business, yet the record should have been filed within that 


time, and not having been done, the appeal was dismissed...............000+ “a 


36. The appellant may obtain further time to perfect the record, if at the 
time or before the argument of the cause, he moves the court to this effect. 
He was allowed until the next term to procure a complete certificate, and in 
the mean time, the judgment in the appeal was suspended. 


Vacocu’s Widow and Heirs vs. Pavée, 


37. The clerk is required by law, to certify that the record contains all 


the evidence adduced on the trial. Without this certificate, the Supreme 


Court cannot examine the case on its METits............ccce ec ccecccecccccccccccce i 


38. The judge who trics the case, may certify that the record contains all 
the evidence adduced on the trial, because this is a mode of making a state- 


ment of facts 


39. Service of a copy of judgment nisi, made on a person residing at 
the defendant's domicil, is irregular, because he may be found in the street 


or elsewhere. The return should state, that a copy of the process was 


left at defendant's domicil..., .ccsccoe: ciscesssvecsens State cle. vs. Johnson et al., 5 


40. Service of the petition and citation of appeal on a particular person, 
as the ‘ administrator” of the defendant, when there is nothing in the 
record to show that he really is adniinistrator, or has the capacity to repre- 
sent the heirs, is insuflicient, and the appeal will be dismissed. 

Gill et ua. vs. Hudson, 
bay | , 
19 VOL. NII. 





480 


ab. 


482 


ib. 


535 


ab. 


537 


ab. 


553 
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41. If the citation of appeal wants the seal of the court from which it 


issued, it is insufficient, and the appeal will be dismissed on motion by the 
Naa. ccsciesscsves aieaeseent ates ss anssweewseees Ward’s Heirs vs. Bowmar, 5714 


42, The irregularities of bringing up the appeal and citing in the appel- 
lee, are none of them waived by filing any grounds for the dismissal of the 


iain isis diceiibsiet shaiacennucsbimasiece siclieaieieiete seiaiorein nleren elev eauininses spivdseteevesseedes ab. 


42. An appeal will not lie from a judgment or order of the Probate Court, 
ordering an mventory, and the appointment of an attorney of absent heirs, 
even when it is urged the will dispenses with this, and that the property is 
all devised to the instituted heirs...........00.0008 weecscosseeeee Zaire VS. Bodin, 611 


43. If a question of fact is raised in the Supreme Court, the case will be 
suspended on the appeal, until the fact be tried and ascertained in the court 


which granted the appeal.................. Brown’s Execulor vs. Williams et al., 613 


44. So, if the right or interest necessary to entitle a party to an appeal, 
be contested, .and depends on a fact to be inquired into, the appeal will be 
suspended for that purpose............ is eiuiasp see c Sewawals lstewaisnewe eure su mentcecoes ees ib. 


ARREST. 


1. Where a debtor was arrested and held to bail, for a debt not yet due, 
on the plaintiffs oath that he was about to remove for the purpose of de- 
frauding his creditors, and the affiant states, as the grounds of his belief, 
that the defendant being largely indebted, gave out that he was going to 
travel northwardly, while his real intention was to go to Texas ; Held, that 


the affidavit was sufficient to maintain the arrest. 


to 
~ 
tv 


Desha, Bradford ct al. vs. Solomons, 
2. No error or informality in the petition, vitiates an arrest legally made ib. 


3. Emancipated minors are not exempted from arrest, for debts legally 


contracted by them, after their emancipation, 
Merchant's Insurance Company vs. Barroso, 411 


ATTACHMENT. 


1. Before the plaintiff can obtain an attachment he must make a declara- 
tion under oath, at the foot of his petition, stating the amount of the sum 
DR siccnivnnsccscnnnianevssannennaneniianic Flower et al. vs. Griffith’s Heirs, 345 


2. So where the affidavit declared that “ a@ swum exceeding two thousand 
dollars was due,” the sum due was considered as stated with suflicient cer- 


tainty, to sustain the attachment for that amount....... alawsan Vohand asanepaete ees ib. 


3. Garnishees cannot claim a preference over the attaching creditor, 


when they have not made advances on the goods attached. But where they 
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are creditors of a firm, whose property is attached in their hands, by a cre- 


ditor of an individual partner of that firm, they will have a preference 
over the attaching creditor................065 seceeeseee-Gardiner et al. vs. Smith, 370 


4, The attaching creditor will have a preference over the consignee, who 
claims the property in payment of a debt due by the consignor, when the 
attachment is levied before delivery to and possession by the consignee. 

Wilson et al. vs. Smith, 375 


5. A delegation of the proceeds of sales of certain cotton for the dis- 
charge of a debt cannot place the delegated creditor in a better situation 
than an actual purchase and payment of the price; and neither can avail 


against an attaching creditor, when there has been no delivery.......... eiveen 


ATTORNEY OF ABSENT HEIRS, &c. 


1. The law does not authorize the appointment of an attorney to absent 
heirs in every case. When a court is required to make such appointment, 
it ought to demand proof of the fact which authorizes its action; de non 
apparentibus, et non existentibus eadem est lex. 
Robouam’s heirs vs. Robouam’s Executor, 73 


2. So, in a case where the testator has made a valid disposition of his 
estate by will, and appointed his executor with seizin: Held, that the Court 
of Probates erred in appointing an attorney of absent heirs, without evi- 


dence of the existence of any............. aduv cole cguencacseaelecexsdcececticcdsaseee Gem 


BAIL. 


1. The majority of the court were of opinion, that the district attorney 
had the choice of remedies, and could proceed against sureties in bail bonds 
in criminal cases by ordinary suit, and waive the summary mode of pro- 
eceding, under the statute of April 2d, 1835. The state may select any legal 
means of instituting suit, which individuals may resort to. 
Slate, &c. vs. Norment, et al., 511 


2. Where the sureties on bail, produced the principal on the day and when 
called, according to the tenor of their bonds, who was arraigned and found 
guilty by the jury on two indictments, and afterwards disappeared : Held, 
that the sureties were not discharged, because the bond stipulated that the 
principal shall appear at court, and not depart thence, without leave of the 


3. When the forfeiture of a bail bond has become a matter of record, it 


may be put in suit in the ordinary way and perhaps in no other..,..... canxete 


4. Bullard, J., dissenting. When there is a summary as weli as an ordi- 
nary remedy provided by law, the party may resort to either at his option ; 
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but in no case ought this option to be permitted when the law has pointed 


out a specific remedy, and a resort to another would deprive the defendant 
of any advantage, and render his condition more onerous. 


State, &c. vs. Norment et al. 511 


5. It isnot so clear that when the body of the accused is produced by the 
bail, and notice given to the district attorney, the bail is not exonerated, 
without any formal exoneratur being entered. According to the English 


authorities such would be the effect of a surrender by the bail................ ib. 


6. Judgment nisi on bail bond need not be signed by the judge in order 
that copies be served as notices on the parties. The judge’s signature is 
only required to final judgments..,.................. Stale &e. vs. Johnson et al., 547 


¥ 
‘ 


. Service of citation or notice of judgment nisi, made on a person resi- 





ding at the domicil of the defendant, found in the street or elsewhere is 
irregular. The return should state that copies of the process were left al 
the defendant’s domicil............+0.+ seiecs@ele Seene sievsaseaees aes eseeedce Seeeeaaexes mete 


8. Where a judgment nisi is directed by law to be made final against 
bail, &c., at the succeeding term, and the court fails, it may be done at the 


following term. The law, in this respect, is considered as merely directory, ib. 


9. On a motion to make such judgment final, the proceedings are sum- 





mary, and no particular day need be assigned for trial....... Reeaguingeonewaaes yer 40: 
BILLS AND PROMISSORY NOTES. 


1. The defendant being sued on his note, formally denied his signature, 
and it was proved. He afterwards objected to the plaintiff's right te recover, 
because he did not prove title to the note: Held, that having formally de- 
nied his signature, he was prohibited from every other means of defence. 
Cochran vs. Perry, 11 
2. In a suit on a promissory note, signed by the husband and wife jointly, 
and there was no proof of his signature, or authorization to her to sign it, 
but she recognized the debt in her will: Held, that no recovery can be had 
against her succession, because she could not contract such a debt during 
marriage, without the authorization of her husband, which is not shown, 
Maddox vs. Muddox’s Execulor, 13 


3. Where a note is endorsed in blank by the payee, it passes by delivery ; 
but in a transfer and sale by the payee, the transferee may disregard the 
endorsement, and proceed on the act of sale. 

Denton vs. Duplessis, 83 

4. Where the payee of a note, endorsed by him and even another after 
him, in blank, is in possession of it, he may sue and recover by the execu- 
tory process, when the note is identified with the mortgaze. 

Mourain vs. Devall et al, 
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5. When the payee is in possession of a note, on which his name is en- 


dorsed in blank, no proof of a re-transfer is necessary to enable him to 
IN sie nevncinntditnanuaciion Nias siidiinsitionit seeee-Mourain vs. Devall et al. 93 


6. So, the payees of a bill of exchange, with their names endorsed in 
blank, are entitled to sue and recover from the acceptor, without showing a 
re-transfer, when there are subsequent endorsers, 


Hill et al. vs. Holmes & Smith, 96 


7. If the payees have continued in possession, or have endorsed the bill 
to a third party, and taken it up under protest, they are equally entitled to 
recover against the acceptor... ..cscescesvecsecevssesosus wagacahancecase aidondeaas . 2b. 


8. In an action by the holder against the maker of a promissory note, 
where it is shown by authentic act, that the note sued on was delivered to 
the plaintiff, endorsed in blank by the payees, as the price of real estate, sold 
by him to the defendant, he will recover without proof of any of the sub- 
sequent endorseMents...........c0...cecccsceeesece suacandeesaes Freeland vs. Hodge, 177 


9, Where a note is nof acquired in the ordinary course of business, but 
was executed and given by the defendant to the plaintiff as the price of real 
estate, the payees and endorsers thereon, will be considered in the light of 





RUPE Mi oseecevecsaccdeeseseses Rasub auederd ecaacdedadedaces dediusacssaus eccucddekead aganae ee 


10. The original lholder of a note endorsed in blank, being in possession, 
he may sue the maker and recover without proving the endorsements, ex- 


cept the payee, as the note passes by delivery.................. eae Jassadecadeceaue 


11. Where a bill of exchange is not presented for acceptance, nor for 
payment until two days after the expiration of the last day of grace, the 
drawer is released, unless the holder shows that the drawee had no funds of 
the drawer in his hands...........e..e0000+ Fulton Company vs. Wright et al., 386 


12. The drawer of a bill is presumed to have funds in the hands of the 
drawee, and has a right to require that the payee should present it for pay- 
ment on the last day of grace, and on failure of payment, to have it pro- 


tested, and legal notice given ee eeceteccccersces cocce oe cceseees Oreececees aegandsqcecccea tite 


13. Where the vendors of a steamboat take a bill of exchange for the 
price, reserving a privilege and mortgage on the boat to secure payment, 
and the bill is not paid by the neglect of the holder in not using due dili- 
gence, the mortgage which is but an accessory to the debt is extinguished 


WHORE IO. cccccunecevades assdiecliecRallera et ecaanendeaeae attace dea tavaWiaxaxciatawion eS 


14. A bill of exchange must be presented for payment to the drawees, on 
the day it becomes due, or the drawer will be discharged....Grant vs. Long 402 


15. No irregularities of the mail which prevent a bill from arriving in 


season, will excuse its non-presentation for payment on the day it falls due. ib. 
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16. A note made payable on a particular day without defalcation, is enti- 
tled to the usual days of grace, before it is protested for non-payment. The 
words, without defalcution, imply that it is to be paid without diminution or 


set off, in favor of the maker or endorser. 
M‘Donald vs. Lee’s Administrator, 


17. In an action against the maker of a note, the plaintiff must prove a 
demand of payment, made at the place indicated in the obligation, before he 
CAN! TECOVET «6500 5..6006 paeaneees pooweaisvasiieeesunmsiesscameeoeest Warren vs. Alinult, 


18. The notary’s declaration or certificate of protest, must state specifi- 
cally the names of the drawer and endorser, and the time and manner of 
serving and forwarding the same, and be recorded, to afford legal proof of 
 cciicsccinnimosvnensxavomeninains Sirens towel Harris vs. Alinutt et al., 


19. Where the endorsers are discharged from liability, for want of legal 
notice of the dishonor of the note, but assume the payment, and propose 
to arrange and take up the note, it will not be binding on them when the 
other party fails to show, they were nof ignorant of their rights, and of 


their discharge for want of notice....... iin icine aaa NRNN nine daaaaai 


20. In an action against the maker of a note, endorsed by the payee in 
blank, the endorsees and holders must prove the endorsement of the note to 


them, before they can recover...............sceeecesees Briggs et al. vs. Briscoe, 


21. In an action against the drawer of a bill, or maker of a note, a de- 
mand of payment and presentation of the bill or note at the place indicated 


on its face, are indispensable, and must be shown, to enable the plaintiff to 
POCOVE? 5.0550005% eee awa ceentece seseuieie esa eee date PSPC ROE Warren vs. Briscoe, 


22. Where endorsed notes are taken at probate sale, paraphed “ne varie- 
tur,” the executor may take out an order of seizure and sale, as against the 
maker and mortgaged property, on the preduction of the procés verbal of 
sale, without making any proof of the endorsements on the note. The 


endorsers in such cases are considered in the light of sureties. 
Gorton vs. Gorton’s Executor, 


23. A note secured by mortgage must be presented, and a demand of pay- 
ment alleged and proved to have been made at the place designated, before 
an order of seizure and saie can be supported to enforce payment. 


Moss vs. Byrnes, 
24, The plaintiff may strike out special endorsements on a note in suit, 
at the time of the trial........... pelea aaa aan’ Bullock vs. Nally et al., 


25. It is no objection that a note is made part of the petition, to the right 
of the plaintiff to strike out special endorsements at the trial; for it is 
made part only with a view to verify what is written, and does not require 


proof of the signatures which may be stricken OUb...... ce ccc eeceeee cece 


435 


454 


405 


ib. 


469 


476 


615 


619 
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BILL OF LADING. 


1. A bill of lading, although it acknowledges the goods were shipped in 
good condition, does not authorize the acknowledgment to extend beyond 
the external appearance of the packages containing the merchandize. 


Cureill vs. Johnson, 290 


CITATION AND PETITION, SERVICE OF. 


1. The acceptance of service of citation has the same effect as if it had 
been served by the sheriff...............000+-..Sexton et al. vs. Brooks’ Heirs, 596 


2. The acceptance of service of a defective or insufficient citation by the 
party, or his attorneys, does not waive or cure any irregularities in the cita- 


tion 1tSelf...éc0<ices subsracteudavuaedeus eervicdivekes Se cucaraweteaceues siddcedacatewasaaeaecas 1b. 


3. If a defendant only left the state temporarily, he does not thereby lose 
his domicil; and if permanently, the house in which he last resided, is the 


place where service of citation and other process may be made. 


Brown vs. Trent, 600 


4. In the silence of the code as to the manner of serving notice of judg- 
ment, it isthe most reasonable to adopt the practice which would be re- 


quired in the service of original process...........cceeeeseeee Sscadanvesteas aeaaas ab. 


5. Notice of judgment must be served in the same manner, as in serving 


petitions and citations in the first instance ............ccccecssceccccecccesescceees aw 404 


6. Service of citation and petition of appeal on a person, stated in the 
sheriff's return to be administrator of the deceased party, when it does not 
appear from the record that he is such, is bad, and the appeal will be dis- 
BUBRO Oca csvesiwanedasdesewwduaanddeeadiunitegterouesanenes Gill et ux. vs. Hudson, 553 


7. If the citation of appeal wants the seal of the court, it is insufficient, 


and the appeal will be dismissed on motion........ Ward's Heirs vs. Bowmar, 571 


8. Where the defendant acknowledged service of the petition and filed 
an answer to the merits, and rendered his account as administrator, it is a 
waiver of service of citation, and he cannot afterwards except for want of 
such service and proof of the plaintiff ’s capacity to sue. 
Reynolds’s Tutor vs. Reynolds’s Administrator, 617 


(SEE ALSO APPEAL.) 
COLLATION. 


1. A minor grandchild, inheriting in right of its mother, jure representa- 
tiones, is not bound to collate the value of a slave given to it by the deceased 
grandfather, before the death of its mother. 

Mason vs. Muson’s Widow and Heirs. 589 
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1. A person, asa carrier for compensation, who sacrifices the property of 
another, to save his own, is bound to pay for the property so sacrificed. 
Wickle vs. Buckner, 321 


2. Where a steamer took a keel-boat in tow along side, and, to avoid a 
snag, changes her course, by which the keel-boat is snagged, the steam-boat 
is bound to pay for the loss........ sevewe i Sasa ween wewab etna Nawine eesti aneoeseees ib. 


3. But if the accident was inevitable to the keel-boat, by keeping their 
course, and by a change the steam-boat would have been injured, her own- 
ers are not liable for the loss of the keel-boat............... Seeesscrcesvecessoeses ib. 


4. Freighters or shippers of goods have a privilege on the vessel for the 
amount of damages occasioned by the failure in delivering the goods, 
through the fault of the captain or owner. 


Stinson et al. vs. Schooner Pennsylvania, 332 


5. Where the master and owner of a vessel lands goods at an interme- 
diate port, and ships them to their place of destination on board of another 
vessel, without the consent of the shipper, and they are lost, he is liable for 
ae NE OE ie Bains sisicsnsicncrnnonens paeag sie wateslescasesewaceliee seca ab. 


CONSIGNOR AND CONSIGNEE. 


1. The party, or consignee, who claims to have a privilege on property 
consigned, for advances, must show, affirmatively, that the property was at 
his disposal, or that he had received a bill of lading, or letter of advice, 
previous to the seizure, or he cannot hold against an attaching creditor, 
Hyde & Goodrich vs. Smith et al., 144 


2. A party making advances, for and on account of a vessel in a foreign 
port, and who executes a bond, to obtain her release from seizure, condi- 
tioned to pay the amount of forfeiture, in the event of its being declared by 
the supreme judicial tribunal of the country, is entitled to recover full 
indemnity for such advances, and the penalty of his bond, from the owner ; 
reserving to the latter the right to recover back the penalty,in case the for- 
¢ 
{ 


) 
I~ 


feitUro as TEMNItEUS.5.225.cc0e.seeseicesraneuseame MGregor vs. Brittingham et al., 1 


3. The attaching creditor will have a preference over the consignee, who 
claims the property in payment of a debt due by the consignor, when the 
attachment is levied before delivery to and possession by the consignee. 


Wilson et al. vs. Smith, 375 
4. Where cotton is shipped to a consignee, who is a creditor without 
privilege, the property of the cotton still remains in the consignor, until 


delivery to the consignee......,...... iii nile eas eanao pare RR A eRe 























PRINCIPAL MATTERS. 


5. Where A consigns property to B, to sell and pay C, and C accepts the 
delegation, the consignor can make no other disposition of it. 
Wilson et al. vs. Smith, 


6. The possession of the master of the boat or vessel is that of the con- 
signor; and when the consignee has made no advance on the property, and 
having neither possession, or a privilege under the code, the attaching 
creditor will take: it in prelerone?s..icccccccscccecscecccecccnacess seascccacsenseuxe 


CONTINUANCE. 


1. When a cause is called for trial, the party who has not been able to 
procure the necessary evidence shall be entitled to a continuance, on satis- 
fying the court, by his affidavit, of the materiality of the facts on which he 
relies to obtain a continuance...... esesccecccsscecsseeee Vinchester vs. Righter, 


2. The mere act of taking out a summons for witnesses,:and handing 


them to the sheriff, is insufficient ground on which to obtain a continuance. 7 


3. A continuance may be granted on the day fixed for the trial, but the 
materiality of the evidence must be shown and sworn to...........cecceseeeeeees 


4. A reasonable time will be allowed for the return of a commission sent 
to a distant parish to take evidence. Ina Court of Probates, sitting monthly, 
a continuance should be granted with more facility than in a District Court, 


which only sits semi-annually.,.Kimball’s Administrator vs. Dunn’s Heirs, 


5. The absence of one of the counsel, when there are two employed, 
cannot be urged by the one present as grounds for a continuance, because 
the other is the principal in the cause. If it were otherwise, a party could 
always obtain a continuance, by requesting his principal counsel to absent 
himself.........c.c.ceeeeeseeeeeeeeee brown's Executor vs. Faulk’s Administrator, 


CONTRACTS. 


1. The legislature has no right, perhaps, to add to the obligations or 
responsibilities which flow from a contract at the time it is made; or to 
abridge any of the rights which it conferred........ Stale vs. Judge Bermudez, 


2. So, acquired rights, and existing contracts, cannot be affected by sub- 
sequent legislation ; but, in relation to remedies, forms of proceeding, and 
limitation of actions, a different principle applies, and the legislature may 


modify them.......... edveduaans Peer adie dled ddussuaradudeuucuas pedees wise Sanudeana 


3. The monition law of 1834 is a remedial statute, and applies as well to 
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ab. 


256 


ib. 


445 


592 


352 


sales made before, as since its passage.............6 dansWasduncgeadadacucadactasas « 40s 


4, It is delivery only, in a contract of sale, which transfers the property ; 
SO, also, in a datien en paiement... .....cceeeereeeseee» Wilson et al. vs. Smith, 
S50 VOL. XII. 
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5. In seeking for the intention of the parties to a written contract, the 
whole of it must be examined, and, if possible, effect given to every part. 
Millikin vs. Minnis, 


CORPORATIONS. 


1. Corporations are not absolutely bound, literally to use the name and 
style given them in their acts of incorporation. A slight alteration in stating 
the name is unimportant, if there be no possibility of mistaking the identity 
of the corporation suing.......... Wechunics’ and Traders’ Bank vs, Prescoll, 


COURTS. 


1. The federal and state courts are considered foreign to each other, even 
when sitting in the same state..,............esee0 Hampton’s Heirs vs. Barrett, 


2. The Probate Court has power to decide on the character and validity 
of sales of land and slaves, when the question arises collaterally, in the 
examination of matters in which it has jurisdiction; asin ascertaining what 
property belongs to a succession, and in partitioning property among heirs. 

Henry vs. Keays et al., 


3. The District Court has authority to ordain and regulate a partition of 
property held in common, by other title than hereditary succession, at the 
suit of a co-proprietor. It is the ordinary action de communi dividando....... 


4. The District Court is not without jurisdiction ralion@ materia, in an 
action of partition between co-heirs, and joint owners of immoveable pro- 
perty, of full age, inherited from a deceased Sistor............:secceeeeseeeeeeenes 


5. The testator, leaving a forced heir, cannot, by the provisions of his 
will, dispense with the intervention of the Probate Court, and the forms of 


law required in making the inventory of his estate. 
Chase, Under Tutor, vs. Malthews’s Executors, 


CURATOR AD HOC. 


1. A curator ad hoc to an absentee, should be appointed to represent him 


and defend the suit, when he is not otherwise represented in the state. 
M‘Micken vs. Smith et al. 


2. Acurator ad hoc must be appointed to minors, or other persons intended 
to be sued, and who are without a curator ad litis, or who are absent and 


not represented in the state...... Kimball’s Administrator vs. Dunn’s Heirs, 


3. A curator ad hoc cannot be legally appointed to prosecute the removal 
of a tutor or tutrix from office, when there is an under tutor in office. He 
alone can be authorized to act... WGuire, Curalor ad hoc, vs. Ross, Tutrix, 
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4. The intervention of one of the minors, after her emancipation by mar- 


riage, cannot cure the nullity resulting from the appointment of a curator 
ad hoc, to remove a tutor, when there is an under tutor in office. 
M-Guire, Curator ad hoc vs. Ross, Tutriz, 575 
5. A curator ad hoc, under a void appointment, cannot require the tutor 
to render an account, or make opposition to it when rendered.............+066 ib. 


6. Curators ad hoe may be appointed, in particular cases, for the benefit 
of persons having suits to institute against absentees, who cannot otherwise 
arrest or attach the property of such absentees, or make service of citation, 
either personally or at their domicil.............00...00+ George vs. Fitz Gerald, 604 


7. In the case of Guillet vs. Erwin, 7 Louisiana Reports, 580, if it had 
been urged, that prescription would have been interrupted by the appoint- 
ment of a curator ad hoc to the defendant, the plea of prescription might 
probably have been supported...,..........2..c00 Perec cece ee merece meer ecererr once 


8. So, where a defendant resides in another state, and never had any 
agent or domicil here, and has no property or interest in this state, he may, 
nevertheless, be sued here in a personal or redhibitory action, by the appoint- 
ment of a curator ad hoc to defend him............. echtanainnsnncesiian wiemeienen Mae 


DAMAGES. 


1. The act of congress which passed in 1832, allowing front proprietors 
a preference in becoming purchasers of the back concessions in their rear, 
gave to them, from the time of its passage, an inchoate right sufficient to 
maintain an action of damages of waste committed on the land, even before 
entry and purchase...............000 aio tadsecae acencnaaes Terrill vs. Chambers, 578 


2, When the front proprietor acquires title from the United States to the 
back concession, since waste has been committed, the party committing it is 
thereby liberated from any claim which the latter, (7. e. the United States,) 
might have against him for damages. He cannot be liable to two parties 
{OF the! GAMO INJORY S20 sescesdciseceees daadascdcessteaas aecsedeancd Gaddedderducdsqaaed ab. 

3. The proceedings instituted by a proprietor of land, before the regis- 
ter and receiver, to inquire into the titles of his neighbor’s land, arising on 
confirmed claims, although they cause much trouble and expense to the 
adverse party, form no claim for damages, when it is not shown they were 
prompted by malice........ sarkaeateuveungen bicumbescusandes .. Terrill vs. Chambers, 582 

4. When excessive damages are given, the verdict and judgment will be 


set aside, and the case remanded....,........ aeaeseeonweeadudsen Perera T ere teauus wee Alle 


DEBTOR AND CREDITOR. 


1. The right of a creditor to attack a sale, as fraudulent, made by his 
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PAGE 
debtor to a third person, depends on his showing he was a creditor before 


the date of the act. Buta judgment by the creditor against his debtor, is 
not conclusive upon the vendee of the debtor, unless he was made a party. 
He has a right to controvert the demand, and avail himself of every defence 
the original debtor had..............0..:.+++«. Lopes's Heirs vs. Bergel, f. w.¢., 197 


2. So, where the vendee of a debtor was sued, he was allowed to plead 
prescription to the demand of the creditor, on which the latter had obtained 
a final judgment against the debtor........... beAGee tes beeetenewmnbenbneneenssesoese ab. 


3. No creditor can sue, individually, to annul a contract, as fraudulent, 
made before his debt accrucd. So, if a note of the common debtor is pre- 
scribed, and he promises to pay it, after a sale of his property, his creditors 
cannot attack the sale as fraudulent, on account of the debt, and sue the 


VENGCO.. cc ccccscccceceves sreslatctavetselanccmrelaCtmcramenenaee eterna Raden ecetetndeedoulcs . 2b. 


4. The vendee of a debtor, when sued, has a right not only to resist a 
judgment offered in evidence against him, to which he was no party, but to 
insist on the plea of prescription, and the same defence which had been 


overruled, and finally to offer new testimony........ siivoniinnnaaca henna ib. 





5. Inasuit by a creditor against the vendee of his debtor, to annul a 
sale by the latter, the judgment against the common debtor is admissible in 
evidence only to prove that such a judgment had been recovered, but the 
evidence on which it was obtained is inadmissible. The return of nulla 
bona, on the execution, is admissible to show the inability of the debtor to 


PBY vecescsccccrescccssccccsccscccccoocseseneseccosssvesesereeecetes eweveessesescsesesesoncoes ib. 
DOMICIL. 


1. A person may change his demicil at will, and any restraint on his 

choice would be an abridgement of his rights: So, every citizen is allowed 

to select his domicil, as his interest, inclination, or even caprice, may direct. 
Hennen vs. Hennen, 190 


2, It is sufficient to effect a change of domicil, if the act of residing in 
another parish be combined with the intention of fixing a residence there, 
even when the party resides alternately in two parishes..............:cccesereee ib. 


3. Where a resident of the parish of Orleans elected his domicil in the 
parish of St. Tammany, and made his declaration, in writing, before the 
parish judges, of the parish from which and to which he removed, accord- 
ing to law, and resided alternately in each, had a dwelling house on each 
establishment,.and transacted business in both, but held office and voted 
only in the latter: Held, that this is a complete and legal transfer of domicil, 
so as to entitle him to be sued in the parish to which he has transferred it, ib. 




















PRINCIPAL MATTERS. 
DONATION. 


1. The right of reversion, on condition that the donor survives the donee 
and his descendants, does not accrue so long as any of the descendants of the 


ONCE SUFVIVE.......eccceeeecees Seweetuaaes weeeeee SeZhEers vs. Schmidt, Tuter, elc., 


2. So, where it was stipulated by the father, who gave his daughter cer- 
tain real and personal property, and slaves, on her marriage, that, in case 
he survived her and her descendants, the donation should return to him, and 
the donee died, leaving four children, one of whom also died: Held, that no 
part of the donation reverted, so long as descendants of the donee were 


NVI ecsscsccncccsscccescresensocssrscesesess Sia sdadiaesacas sadesecsdeccees sesecescccsacnaeas 


DOWRY. 


1. Sustenance for the year of mourning can only be claimed by a widow 
who has brought dowry to the marriage. It is allowed as compensation for 
the delay in recovering back her dowry, if she‘prefers it to the interest. 

Michot vs. Flotte’s Administratrix, 


2. The estimated value of slaves settled as dowry does not transfer the 
property in them to the husband, without an express declaration to that 
effect in the marriage contract. So, the husband comes under no express 
obligation to pay the price of slaves thus estimated, than of lands which are 
dotal, which cannot, even by express agreement, become his property. 


Bourg vs. Trahan’s Heirs, 


3. There must be a definite price fixed for slaves constituted dot, which 
the husband is bound to pay, or there will be no sale to him of the property. 


EVICTION—sErE WARRANTY. 


EVIDENCE. 


1. Evidence of the contents of letters having no relation to the allega- 
tions in the pleadings, will not be received. 


PAGE 


207 


ib. 


129 


278 


ib. 


Colsson vs. Consolidated Association Bank, 105 


2. A paper containing an amicable demand in writing by the plaintiff, is 
inadmissible in evidence, when it is so manufactured by him, as to corrobo- 
rate some of the material allegations of the petitioner’s demand............ 


3. In relation to matters en pais, a general allegation will entitle the 
party to introduce his evidence, unless the adverse party calls for particu- 
lars; but when an authentic act is attacked, the nullity, informality, or 
fraud must be specially alleged to admit evidence Of itee....ccce ceeseseceeseees 


ib. 


wb. 
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4. So, where the wife sued to annul an act, in which she renounced her 


right of mortgage in favor of her husband’s creditors on gencral allegations 

of informalities, deception and error, she was precluded from introducing 
evidence to show that the act was not read to her...............ccseseececeeeeee ab. 
Colsson vs. Consolidated Association Bank, 105 

5. In an action by the wife to rescind her renunciation on the ground 

that the debt secured did not accrue to her advantage, the judgment of 

separation of property from her husband, will only be received in evidence 
rem ipsam. She must prove her demand aliunde........ sisenevenesntieneeseee . tb. 


6. In an action of partition, in which the plaintiff claims to be joint 
owner of one-half of the land, the joint petition of him and the defendant 
to the register and receiver claiming the same land, and their joint answer 
to a suit against them for it, are admissible in evidence to show the respec- 


tive rights of the parties....... waniinne inbintincins suet Michel vs. Davis’s Heirs, 152 
7. The affidavit of a party is admissible in evidence to show the loss or 

destruction of his titles, by supporting the circumstances which render the 

UE Pic cc nnscexaniesissevesione seeeseseeGravier’s Curator vs. Rapp, f. w.c. 162 
8. So, where the destruction of the dwelling house is shown by proof, the 

oath of the party will be received in evidence, to show that his title deeds 

were destroyed with it............ sodumeleceesewe aibinisaiclesecaeiseanissonacceatienteseeeiercess 140s 


9. Payment of some of the instalments of the price ; occupation of the 
premises ten years in the knowledge of the plaintiff; having them surveyed 
and building a house thereon, all taken together, furnishes circumstantial or 
presumptive proof of ownership, when the written title is shown to be lost. ib. 


10. When the plaintiff fails to produce satisfactory evidence of his 
demand, on a plea of the general issue, he will be non-suited, 
Duplantier vs. Barker, 167 
11. Parole evidence will not be received to show that the husband pur- 
chased certain property at the probate sale of the mother-in-law’s succes- 


DIOR AOR IS WO secicians acesessoveces OR ee Stokes vs. Shackleford et al. 170 


12, The vendee of a judgment debtor, when sued by the creditors, has a 
right not only to resist such judgment as evidence against him, to which he 
was no party, but to insist on the plea of prescription with the same defence 
which had been overruled and to offer new testimony. 

Lopez's Heirs vs. Bergel f. w.c. 197 

13. Ina suit by a judgment creditor against the vendee of his debtor, to 
annul the sale, the judgment against the latter is admissible in evidence 
only to prove that such a judgment was recovered, but the evidence on 
which it was obtained is inadmissible. The return of nulla bona on the 
execution is admissible in evidence in such case, to show the inability of 


IR iiitsincsr ities: «iiannsnieanin vid seine baa cin Srenebaeebe enw 
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14. The plaintiff may offer his own advertisement in evidence, in claim- 


ing the value of stolen goods, as a circumstance going to identify the goods, 
and occuring before the institution of suit........2..Padlerson vs. Behan et al. 227 


15. Parole evidence is inadmissible to prove that a corporation, as an insu- 
rance company, in its corporate capacity, undertook a certain risk for which 
it is legally liable. In general, corporations can only contract in writing, 
through their official organ, although their assent to certain contracts may 
sometimes be inferred from their silence or acquiescence. 
Courtnay et al. vs. Mississippi Marine and Fire Insurance Company, 233 


16. The husband’s acknowledgment in the marriage contract, that he has 
received, and is accountable for her dot, furnishes no evidence of payment 
in favor of the wife’s claim, against third possessors and creditors of the 
husband ).. ccssscccesccccccccscdceseccecsoscccecsscekemenlry Cb Ue va. Polldek eb Gh, cae 


17. A judgment obtained by the wife against her husband for the reco- 
very of her dowry, will not be received as evidence of her claim against 
third possessors and creditors of her husband, when its existence is denied, 
and it is alleged to have been obtained by collusion, and without proper evi- 


dence..... meer asia lebusidd screens Caiawl da alasgadedenda pad dan atta 


18. Prima facie evidence of the wife’s claim for her dod, is not sufficient 
to authorize her to proceed against third possessors of the husband’s pro- 


PORE Viceccseereseces cs etewanaeeanre WER ee or ee scisinentenencentenes Sa 


19. Under the averments, that the “goods to the amount mentioned in 
the policy of insurance, were not lost, and that the insurer suspected, and 
had reason to suspect, that the pretended loss was altogether fraudulent,” 
evidence will be received to prove that the plaintiff had not the goods when 
the loss occurred, and that it was fraudulent. 


Brugnot vs. Louisiana State Marine und Fire Insurance Company, 326 


20. Presumptive, as well as direct evidence, will be received to establish 
the fact that, the plaintiff set fire to his own store, with the intention to 
defraud the underwriters, 
Regnier vs. Louisiana State Marine and Fire Insurance Company, 336 


21. Presumptions and circumstantial evidence ina case, may be insuffi- 
cient to convict in a criminal prosecution for arson; and yet sufficiently strong 
to prevent a recovery on a policy of insurance, when the claimant is charged 


with attempting to defraud the underwriters..........cccsceseesseeecseteeeeceetee UD. 


22, Patents or title papers are inadmissible in evidence in a possessory 
action; but may be read to the jury in explanation of motives, and in miti- 
gation of damages, ina mzzxed action for possession and vindictive damages. 

Baily &c. vs. Hickman, 415 


23. A certificate of the appointment of a curator must be given and cer- 
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tified from the records by the clerk, when there is one acting in the Probate _— 

Court, in order to be received as evidence of the appointment and capacity 

of the curator to act. The certificate of the probate judge is insufficient. 
Reynolds’ Curator, &c. vs. Mahle. 424 


24. Parole evidence is admissible, first to show the form of a contract be- 
tween plaintiff and defendant, whether it be written or verbal; and if the 
latter, to make proof of it....... eeadngenveesoemees Deewabiceaeees Hogan vs. Gibson, 457 


25. Evidence of a verbal contract will not be admitted until the court is 
satisfied there is no written one; and when the court permits evidence of a 
verbal contract to go to the jury, it is proof to them that there is no written 
WR scicietamtiommnsicencnnins aoe sil nina ani eoniaeataNa aii miaeinaiwts ib. 


26. When the evidence shows the ownership of the note sued on to be in 
the plaintiff at the institution of suit, he will recover, notwithstanding his 
attorney may have improperly erased the blank endorsements, showing the 


regular transfer by endorsement to him............s0...006 Friend vs. Bowmar, 461 


27. Where the evidence is contradictory, and the case turns on facts, if 


the judgment is not manifestly erroneous it will be affirmed. 
Garrett vs. Knox’s Administrator, 463 


28. Where there is no evidence in the record of the laws of the state, 
where the transaction or contract in question was made, it will be decided 


according to the laws of this state..............0...00. Hurris vs. Allnutt et al., 465 


29, Where the answers on facts and articles touching the law of another 
state in relation to interest, show that there is a statute law on the subject, 


the statute must be produced as the best evidence. 
Mason vs. Mason’s Widow and Heirs, 589 


30. Parole evidence, admitted to show the act of putting in possession in 
a manner manifestly erroneous and inconsistent with the written evidence 


of title, will be disregarded...........ccccccccssececccsse .. Millikin vs. Minnis, 539 


EXCEPTIONS. 


1. If the judge be requested by either party to charge the jury in a parti- 
cular way, and he refuses, a bill of exceptions may be taken to such refusal, 


which should be signed by the judge, even after the jury returns with their 
Stale vs. Judge Buchanan, 20 


te 


CON vc cairersecsiecisvnsinnscsnccnssssneecssesssevesesnn 

2. An exception may be taken to the charge, or the refusal of the judge 
to charge the jury as requested, at the time, but the bill of exceptions may 
be drawn up, and submitted for the signature of the judge, within a reason- 


able time thereafter and before judgment is signed..............sscceeeceeseceees . ob. 


3. The petition must contain the name and surname of the plaintiff; and 
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an exception showing that only the initials of the plaintiff’s christian name 


are stated in the petition, will be sustained and the case remanded. 
Lee & Hardy vs. Pice et al., 254 


4. Where an objection is made to a note being received in evidence, on 

the ground that there is a material variance between it, and that described 

in the petition, the party objecting must point out the discrepancy in his 

bill of exceptions............ Wascccawadvitetaadaukecewageasdsaes Hennen vs. Wetzel, 265 
5. Bills of Exception must set out the grounds and every thing necessary, 

to enable the appellate court to determine whether the inferior court erred 

OP NOU. occcscovencuenue seadacsedcveseess! oscaccceccavcence disuawasecosncsunancaasenaqens . ib. 


6. After judgment by default, which is equivalent to issue joined, it is 
too late to take an exception to the plaintiff's capacity to sue. 
Reynolds, Tulor, &c. vs. Reynolds’ Administrator, 617 


EXECUTORS, ADMINISTRATORS AND CURATORS. 


1. Where an executor has the seizin, and is appointed detainer of the 
estate of the testator in the will, he is entitled to full commissions on all , 
the estate, both on that which is unsold, and the debts uncollected, when 
none of the latter appear to be due by insolvents. 

Robouam’s Heirs vs. Robouam’s Executor, %3 


2. A charge of a round sum in a notary’s account for taking an inventory, 
and delivering copies, &c., is illegal, and contrary to the tariff even in suc- 
cession matters, and should be disallowed by the executor; or it will be 
stricken out by the court on OppOSition.......cc.cceseeeeeees ideicguadeaacadaeetekuda ib. 
3. The functions of an administrator, do not, like those of an executor, 
cease at the end of the year, but continue until the administration of the 
estate is finished.................. TER CET Michot vs. Flotte’s Administratrix, 129 
4, The administrator is responsible for any sum falling to the estate of 
the deceased by inheritance, after his death, and which comes into his hands 
as administrator, even after the inventory is taken; and he is also enti- 
tled to his commissions on the same. 
Pinnell el al. vs. Scriber’s Administrator, 608 
5. But where the administrator surrenders a claim in favor of the de- 
ceased on his father’s estate, to his widow, and omits to place it in his ac- 
count of the administration, he will not be allowed to present a second 
account including this item, with his full commission charged thereon...... ib. 
6. Where the court is unable, from the evidence, to strike a final balance 
in the settlement of an administrator’s account, the case will be remanded, 7b. 


EXECUTORY PROCESS. 
1. Where a creditor demands the execution of a judgment rendered by a 
tribunal, different from ¢hat within whose jurisdiction the execution of it is 
81 VOL. XIL 
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sought, he may resort to the executory process ; but this process cannot issue 
from a court within the same territorial jurisdiction. The party must resort 
to his fiert facias on his judgment............Canal Bank et al. vs. Copeland, 


2. The payee of notes endorsed in blank by himself, secured by a mort- 
gage, and marked ze varietur, may sell and transfer the notes and mortgage 
by authentic act to a third person, who will acquire such title thereby as 
will authorize him to sue out an order on seizure and sale, 

Denton vs. Duplessis, 


3. So, where the holder of certain notes, endorsed in blank by the payee, 
who shows himself to be the transferee by authentic evidence from the 
payee, he isentitled to an order of seizure, on the mortgage with which the 
notes are identified, independently of the endorsement................ecseeseees 


4. Where the payee of a note with his endorsement in blank, is in pos- 
session of it, he may resort to the executory process and disregard the en- 
dorsement, when the note is identified with a mortgage. 

Mourain vs. Devall et al., 

5. An order of seizure and sale cannot be sustained on a judgment, which 
is neither alleged or shown to have been recorded............. Brou vs. Kohn, 

So, an order of seizure and sale cannot issue against property in the 
hands of a third possessor, unless the act of mortgage is duly recorded and 


I scsicciessivanncecwnsionnnniinipiineitieaie aa adisesscaaimaeeneanehancies paeecrenmonuenan 
GARNISHEE. 


1. No recovery can be had against the garnishee until judgment against 
i SE iis i dsienestesienccsRecosnvarens wiceees Proseus vs. Mason et al., 
2. A garnishee is required to answer interrogatories within the legal delay, 
or his neglect is to be considered as a confession of having funds of the 
defendant’s in his hands; but this does not prohibit him from answering 
after the legal delay, provided no steps are taken in the mean time to fix his 
RCSPOMSIDBNDY 67, yisctee swig caieiiais iow vislawacisinioensinslocsien siecclsiesjoeowsew econ niUaeeiien dese s<tese te 
3. Where an act is to be done within a given time, (as the filing an 
answer, etc.,) it may be done afterwards, if nothing occurs to prevent it. 
So, a garnishee may answer interrogatories afler the legal delay, and at any 
time before the cause is set for trial, or, perhaps, at the trial, and they will 
at Rien Cee Die RO sien isc sic ote ernnstersanncceseructesierssies sjanstoaSlenewenes 
4, Garnishees cannot claim a privilege, or preference, on goods attached 


in their hands, when they have not made advances on the identical goods 
URR CHCA esi esclscsiasecipiiaieesieinacs cmalevelieletvineasumesteres Gardiner et al. vs. Smith, 


5. But where the garnishees are creditors of a firm, whose property is 
attached in their hands by a creditor of an individual partner of that firm, 
they will have a preference over the attaching creditor.............+eseeeeeneees 
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HEIR. 


1. Where the mother, as natural tutrix, exchanges certain slaves of the 
community for a tract of land, the son, as heir of his father, may sue and 
recover this land from a third possessor, to whom his mother illegally con- 
veyed it. The institution of suit amounts to a ratification of the exchange 

* and purchase of the land for his benefit....................42-.- Blount v. Semms, 173 


2. The testator, leaving a forced heir, cannot, by the provisions of his will, 
dispense with the intervention of the Probate Court, and the forms of law, 
required in making the inventory of his estate. His power over the legiti- 
mate portion of the forced heir ceases at his death. 





Chase, under tutor, elc., vs. Matthews’s Executors, 357 
HUSBAND AND WIFE. 


1. In a suit on a promissory note, purporting to be signed by the husband 
and wife jointly, and there was no proof of his signature, or authoriza- 
tion to her to sign it, but she recognized the debt in her will: Held, that no 
recovery can be had against her succession, because she could not contract 


such a debt during marriage, without the authorization of her husband, which 





is NOt SHOWN..........ccceeseee os ceeesceveceeesMaddox vs. Maddox’s Executors, 13 


2. Where the wife is desirous to sell her paraphernal property, and her 
husband refuses his authorization, she must apply to the parish judge of 


her domicil, who may authorize her to contract, ete.......... Fowler vs. Boyd, 0 


3. In an action by the wife, to rescind the renunciation of her right of 
mortgage, on the ground that the debt secured did not accrue to her advan- 
| tage, the judgment of separation of property from her husband will only be 
received as evidence rem ipsam. She must prove her claim aliunde. 
Colsson vs. Consolidated Association Bank, 105 


4. Where property is purchased by the husband, during marriage, with 
the funds of the wife, it belongs to the community. 
Stokes vs. Shackleford et al., 170 


5. The estimated value of slaves settled as dowry, does not transfer the 
property in them to the husband, unless there be an express declaration to 
that effect in the marriage contract...............06- Bourg vs. Truhan’s Heirs, 278 


6. So, the future husband does not come under any express obligation to 
pay the price of slaves, estimated in fixing the amount of dowry, any more 
than he does of lands that are dotal, which cannot, even by express agree- 


Inenty becowie Dis PLONE s5cescce cess oeedeescewcecacccacwcucaceuccancane eeasassaaas . ib. 


7. There must be a definite price fixed for slaves which are constituted 
dot, and which the husband is bound to pay, or there is no sale and transfer 
of the property in the slaves to him............cscccece: cescsecrersoesees 
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8. The acknowledgment of the husband in the marriage contract, that he - 
is possessed of, and is accountable for the dot of his wife, furnishes no proof 
of payment, so as to authorize her to assert her legal mortgage, and recover 
as against third possessors and creditors of the husband. 
Dimitry et ux vs. Pollock et al., 296 


9. The wife had the capacity, even before the act of 27th March, 1835, 
to make a valid renunciation of her dotal and paraphernal rights, on pro- 
perty ceded by her husband to his creditors, when she appears with the 
creditors, and compounds with them for a part of her debt. 
Pannell’s Heirs vs. Overton, 555 


INJUNCTION. 


1. A perpetual injunction will not be granted by the court in a case 
where it is not demanded, and where the right to be secured is not a corpo- 
ate one, but one common to every inhabitant. 
Municipality No. 1 vs. Municipality No. 2, 49 


2. Nor will an injunction be maintained when the purpose of the suit is 
to restrain the action of the City Council, when the right claimed is indefi- 
nite, and when such injunction might tend to limit a legitimate exercise of 
I I Gai ie CR i sa siiinitieinndiiniscinsnepierrccnisemsasentinntvn ib. 


3. A judge is not bound to receive sureties in an injunction bond, resi- 
ding out of the parish, and whose solvency and sufficiency are unknown to 
ee ininsti sctceaenlsttialaacancapaticah aici tien pe re tari ters Mourain vs. Devall et al., 93 


4. In the settlement of the estate of deceased persons, all the property to 
which they had any right or claim may be sold. A third party cannot arrest 
the sale by injunction, on pretence that he is the true owner and in posses- 
MID eects be pilacney ice Me deena eee Seymour vs. Bourgeat etul., 123 


5. An injunction to restrain the sale of a plantation under a fieri facias, 
because all the eontiguous tracts of land adjoining are not included in the 
advertisements, as necessary to its cultivation, etc., will not be sustained. 
Nor is it ground for an injunction that the plantation was described as a 
tract of land, when it is shown to be cultivated as a cotton or sugar estate. 

Arnous vs. Lesassier, 124 


6. The amount of damages to be decreed on the dissolution of an injunc- 
tion, is within the discretion of the court, under the provisions of the act of 


DEBI awa visuakicnsesapswesBiecssassccsalevovaerss seseswssieabeenese aba deigiensieeaeccneciecsseess ab. 


7. The law allows ten per cent. interest on the dissolution of injunctions, 


but the court will not give it when it is not prayed for by the party.......... ib. 


8. When the surety in an injunction is not before the court on appeal, no 
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judgment for interest or damages can be pronounced against him, on dis- 
solving the injunction............ pen etna Fert Spurlock vs. Hunter’s Heirs, 


9. The act of 1831, relative to injunctions, does not say from what date 
the interest is to run, when they are dissolved; but in this case it is com- 
puted from the time the judgment was rendered in the court below.......... 


INSOLVENCY. 


1. The syndic is not discharged by the homologation of the tableau of 
re-partition, where the judgment is silent as to the discharge, although he 
prayed for it. As long as any thing remains to be done, the functions of 
Che ayndie COMUMOO. «0.5 <0sciscccersnceiserecsssecsosen aces Levy vs. Jacobs et al., 


2, A cession made by an insolvent debtor, transfers all his property and 
rights to his creditors, both as to that which is placed on his schedule, and 


ANGE WENLCIE IS NON casi ccs ornticinunceiacsseudosiccecesesteevees danas uceisacitdbueeatea 


3. Where a tableau of distribution is filed by the syndic, fixing the rank 
and rights of the creditors, and is homologated, it becomes res judicata, 
and no subsequent alterations, or other claims, can be allowed in a second 


tableau of distribution filed by the syndic............... Ory vs. His Creditors, 


4. An insolvent debtor, in actual custody, who is a merchant or trader, 
may be discharged from imprisonment without depositing his books in court, 
when there is no opposition by the creditors to his cessio bonorun. 


Powell vs. His Creditors 


5. All creditors of an insolvent debtor residing out of the state at the time 
of the surrender, or cessio bonorum, are represented by the attorney of the 
HUNent CHOON ONG iiss co svecsccsesescaeaeusewede savananasawes ...-+-Olney vs. Walker, 


a 


6. The attorney at law of an absent creditor, in his suit against the 
debtor, does not possess the faculty of representing him in the concurso of 


creditors after a cessio bonorum............ uercedsareddguaeee S dadanus edd ads 


7. A merchant who is in failing circumstances, and under protest, may 
sell and dispose of his property by valid contract to a bond fide purchaser. 
The presumption arises, from his being under protest, that he lacks money, 
and it is necessary to sell property to raise it............ Thompson vs. Gordon, 


8. The principle that the property of a debtor is the common pledge of 
his creditors, is not peculiar to the commercial law; for, as long as the 
debtor is in possession of his property, and until a surrender, he retains the 
power, and it becomes his duty, to sell and reduce it to aaa for the pur- 


pose of discharging his debts..............ccecceeeees : 


9. A bond fide purchaser of property from a failing debtor is in no anes 
of being disquieted in his title, or possession, when no other ground of sus- 


picion exists but the protest of his vendor's notes....... ‘eeveccccecescoceccsecsces 


564 


ab. 


109 


ib. 


121 


244 


ab. 


260 


ib. 


ib. 
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10. A commander of a steam-boat, who speculates in the purchase and sale 
of sugar, cotton, and salt, which he furnishes to planters and others at their 
request, and keeps no books but those of the boat, will not be considered a 
merchant or trader, in the technical or legal sense of the term, and is dis- 
pensed from producing his books in court, when appplying for the benefit 


of the insolvent laws............0...scecesecessseeseeeeee Vright vs. His Creditors, ‘ 


\ 
11. Asale by a debtor on the eve of insolvency, of shares in a steam-boat, 
will not be deemed in fraud of creditors. when by the evidence it appears to 


have been made for cashu.............00cee ee LW scicte urcinnaciials teow ance e ae ueane aus ee 


INSURANCE. 


1, The underwriter has an undoubted right to be informed of every cir- 
cumstance tending to create or increase the risk, against which insurance is 
sought, and which, if disclosed, might induce the insurer to decline or 
demand a higher premium....... Walden vs. Louisiana Insurance Company, 


2. So, where the plaintiff was induced by the rumour of an attempt to set 
fire to an adjacent rope walk, to insure his house against fire, and withheld 
this circumstance from the underwriters: Held, that he could not recover. 


3. Parole evidence is inadmissible to show, that a corporation as an insur- 
ance company, in its corporate capacity, undertook a risk for which it is 
legally liable. Courtnay et al. vs. Mississippi Marine und Fire Ins. Company, 


4. The president of an insurance company, cannot be considered as acting 
within the scope of his official authority, in relation to an insurance, unless 


bin act in eviddonnedl by Dein cigetene ois soins csccsccccesasniescnscaverescsvavsnses 


5. So, where a policy of insurance was taken out on one hundred and forty- 
three hogsheads of sugar, from New-Orleans to Louisville, in the steamer 
Belfast, and only twenty-six were taken the first trip; the remaining one 
hundred and seventeen were shipped on the second trip of the boat, with- 
out any endorsement on the policy or new written agreement, and the boat 
and cargo was lost by fire ; Held, that the insurers were not liable, the 
policy not extending to the second trip........... i iat el a ie saan eaeaheatecaiiates 

6. Under the averments, “ that the goods to the amount mentioned in 
the policy of insurance, were not lost, and that the insurer suspected and 
had reason to suspect, that the pretended loss was altogether fraudulent, 
evidence will be received to prove that the plaintiff had not the goods when 
the loss occurred, and that it was fraudulent. 

Brugnot vs. Louisiana State Marine and Fire Insurance Company, 

7. Where the claim for indemnity against loss by fire, is resisted by a 
charge of an attempt by the claimant to defraud the underwriters in setting 
fire to his own store, and claiming losses on goods which never happened ; 


such fraudulent intent musi be shown ; but it may appear by presumptive as 





PAGE 


69 
rN 


ib. 


- 





233 


ib. 


ab. 


326 

















PRINCIPAL MATTERS. 647 


well as direct evidence ; and when once established, no recovery can be had. 
Regnier vs. Louisiana State Marine and Fire Insurance Company, 


8. So, where the statement of losses sworn to by the claimant is disproved 
by witnesses, he is precluded on that ground from a recovery against the 


underwriters........... cegQeicddewcclvantducaguscmaags adeccuseusadadaacacetensssaauaaaaad 


9. Presumptive and circumstantial evidence in a case may be insufficient 
to convict in a criminal prosecution for arson, and yet strong enough to 
prevent a recovery on a policy of insurance, when the claimant is charged 
with attempting to defraud the underwriters.......4.....cesecececcseeeees ccoseeee 


10. There is no breach of the warranty on the part of the insured, which 
declares, “ that no loss in consequence of seizure or detention for, or on 
account of illicit trade, is to be paid,” where bullion was shipped from a 
port of Mexico, which is not prohibited by law, and the master of the ves- 
sel threw it overboard into shallow water, to avoid being lost in the wreck 
of the vessel. The underwriters are liable for the loss. 

Kohn et al. vs. New-Orleans Insurance Company, 


11. It is not enough to prove that there exists a general law, prohibiting 
the exportation of bullion from Mexico, to exonerate the underwriters who 
are supposed to be acquainted with the regulations of trade, and to have 
assumed all risks, except that of actual seizure or detention on account of 
ihicit: trades... cise. aetavs mane Seedsacevecdaececacscddassccsddssesca-aucauadedatiauad da 

12. A vessel which proceeds on her voyage, and is prevented from enter- 
ing her port of destination, by a blockading squadron, which requires her 
to put back to the port of departure, sustains a loss by a peril insured 
against, under the clause in the policy, insuring against “ the arrests, res- 
traints and detainments of kings, &c.” and for which the insurers are liable. 

Vigers et al. vs. Ocean Insurance Company, 

13. Where the vis major, or blockading force, applies so directly and effec- 
tually as to break up the voyage, it is a restraint within the terms of the 
policy, aithough not attended by any actual seizure or arrest............e.0e0+ 

14. So, where insurance was upon merchandize in a schooner, bound from 
New-Orleans to Tampico, against the usual sea risks, and against “ arrests, 
restraints and detainment of all kings, princes, and people, of whatever 
nation, &c.;” and on her arrival off the bar of Tampico, she was ordered 
away by the officers of the French blockading squadron, and compelled to 
return; Held, that the insurers were liable, and that the insured had the 


right to abandon and recover as for a total loss............cccceccsscsccsecccccccse 
INTEREST. 


1. In the absence of proof of a foreign law concerning interest, the court 
will be governed by the law of Louisiana, in allowing interest. 
Mason vs. Mason’s Widow and Heirs, 


336 


ib. 


ib. 


348 


ab. 


362 


ab. 


ib. 
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2. Interest is considered in lieu of fruits, and it forms a part of the price, 


for which the vendor has his’privilege, as well as for the principal sum. 
Mason vs. Mason’s Widow and Heirs, 569 
3. Interest arising ex mord is in the nature of damages, for the non-per- 
formance of a contract to pay money, and it is presumed to have been in 
the contemplation of the parties at the time of contracting ; it must, there- 
fore, be governed by the law in force at that time, which cannot be varied 
by any subsequent change in the law........ ....00...... White vs. M-Quillan, 530 


4. So where a law was passed, allowing interest at eight per cent., on 
promissory notes; Held, that it did not apply to notes executed before its 
passage, although not paid, and some of them not due at the time of its 


PABBA IOs cis sicssedscescosesarssnseonee aul eialoC iw 5 ia Sie Salaia dia e's v's Gals oe olan bess oa ea ieveomens anaes 


JUDGMENT. 


{. An action of nullity to set aside the judgment homologating a cura- 
tor’s account, will be sustained, when the account is shown to be palpably 
fraudulent, as respects a particular item in it... ... Fox vs. Bonner’s Curator, 406 

2. A definitive judgment may be annulled in all cases, when it is shown 
to have been obtained through the fraud and ill practices of the party obtain- 

WER itiewninsiasincasmnee sdusicalesisecist sae Rugenol nome Ala Ula saeiselsvesanievens evpeteeesees «- ib. 

3. Where a judgment was rendered by the court of the first judicial dis- 
trict, and its execution is sought by resorting to the execulory process in the 
Parish Court of New-Orleans, having concurrent jurisdiction; Held, that it 
is without power to grant an order of seizure and sale, as i¢ and the Dis- 
trict Court possess the same jurisdiction, within the same territorial limits, 

Canal Bank et al. vs. Copeland, 34 


4. Where a jndgment is taken and confirmed by default, although it ex- 
presses on its face, that due proof of the demand was made, and the clerk and 
judge’s certificates state, that the record contains all the evidence adduced on 
the trial, yet if the evidence in the record is insufficient, a judgment of non- 
suit will be entered................0 sites tani ean Nee Abbott et al. vs. Bell, 132 

5. A judgment without the reasons upon which it is rendered, is at least 
voidable. The constitution requires also a reference to the law on which it 
is founded, when it is possible, and when it docs not appear the presumption 
arises that it was not possible to give it. Hutchiss, Tutor, etc. vs. Dodd etal. 142 

6. It cannot be presumed, that a judge was ignorant of the grounds on 
which he rendered judgment, and the constitution requires them in every 
CABO ie ose acicn sre vossaiioeesoe seta siesi salen sosninaeneeissinaroasisccnss eeuecdslerseesOlcecactes cree 00. 

7. So, where a judgment was unconstitutional and void, for want of rea- 
sons, and the judgment below rendered without evidence, or the evidence 
failed to come up with the record; Held, that the Supreme Court in such 
cases, cannot pronounce the judgment which should have been given below, 
but will remand the cause for further proceedings... .......sccecceeeeeeseees ns ae 
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8. The signature of the judge is only required to final judgments, and 
not to interlocutory ones, although they be appealable. 
Van Wincekle vs. Flecheauz, 
9. The plaintiff may have his judgment altered contradictorily with the 
defendant, from a judgment with mortgage, &c., to a general judgment 
wilhiOut WON BAL Oo. cxsccsecwess wneseiee ensccoacexconcncsosaess Freeland vs. Hodge, 
10. Where there was no question of law, and the verdict and judgment 
being, in the opinion of both courts, supported by the evidence, the judg- 
ment was aftivmed With Costas... 6c. 6.0... 0cccccnsessccouccncese Penn vs. Webber, 
11. The plaintiff has the absolute right to have his judgment by default 
confirmed on the fourth day after it is taken, without the defendant having 


148 


177 


223 


any right to set it aside, and file an answer......... Winchester vs. Rightor, 255 


12. Where the conclusions of the jury rest on facts, and the testimony is 
not so opposed to the verdict as to require a change, the judgment of the 
court below will be affirmed.............. -Wallace, ete. vs. Beauchamp et al., 


13. An action merely to annul a judgment, must be brought in the court 
which pronounced it. But where the party sues to annul, not merely a 
judgment of partition, but the partition itself, on the grounds of fraud and 
collusion, in order to reach the property, the cognizance of such an action 
belongs to the ordinary jurisdiction, and the action must be brought in the 
Pristine COuit ooo: coestinswacsavedeeteeeee «Clarke vs. Christine et al., 

14. Where the appeal appears to be taken solely for delay, the judgment 
will be affirmed with such damages as the court, in its discretion, may de- 


cree, not exceeding ton per Cents. ....<cccscccssceccsccsccsosssnns Gibson vs. Gill, 


15. Where an appeal is evidently taken for delay, and the judgment 
appealed from carries no interest, it will be affirmed with the maximum of 


damages allowed by law.. ............06 Norment, Curator ete. vs. Gill et ux., 


16. So, judgment was affirmed with five per cent. damages, when it car- 


riod five: per cent. miterestes. 552. Jiescissescciecses gaasaucces Vawter vs. Gill et al., 


17. Judgment nisi on bail bonds, need not be signed by the judge, in 
order that copies be served as notices on the parties. The judge's signa- 
ture is only required to final judgments.......... State, etc. vs. Johnson et al., 

6. Where a judgment nisi is directed by law, to be made final at the 
succeeding term, and the court fails, it may be done at the following term. 
The law in this respect is considered as merely directory..............cceeeeeees 
19. On a motion to make a judgment final, the proceedings are summary, 


and no particular day need be assigned for trial............c.cecseeceeseees teees 


20. When an act creating an offence, is repealed, even after judgment in 
the inferior court, the judgment must be reversed if it has not been 
affirmed before the repeal. It is otherwise when the remedy only is changed 
Dir Ge NOW MiWeccccccseccesscwsccsseucanns POPPCEE TE CELT aeanenceess aevewaaudaas diseweaeues 

$2 VOL. XII. 
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21. Notices of judgment, should be served in the same manner as in 
serving petitions and citations in the first instance,........ - Brown vs. Trent, 


22. After judgment by default, it is too late to plead an exception to the 
plaintiff’s capacity to sue. Judgment by default is equivalent to issue 
en Secaslraoainssseen Reynolds’s Tutor vs. Reynolds's Administrator, 


JURISDICTION. 


1. A judgment creditor, may demand the execution of a judgment ren- 
dered in a different court from the one to which he applies for the execu- 
tory process; but this process cannot issue from a court of concurrent juris- 
diction, within the same territorial limits, as to its jurisdiction. ‘The party 
must resort to his fieri fucias, on his judgment. 

Canal Bank et al. vs. Copeland, 


2. The legislature cannot vest the power in the Supreme Court, to sus- 
pend notaries in office for mal-practices, because the court would then be 
exercising original jurisdiction, when the constitution expressly provides, 
that its jurisdiction shall be appellate only. 

Robouam’s Heirs vs. Robouam’s Executor, 


3. The ordinary or gencral jurisdiction, should not be restricled, except 
by the unequivocal will of the legislature.............. Henry vs. Keys et ux., 


4. The District Court, is not without jurisdiction ratione materic, in an 
action of partition, between co-heirs and joint owners of immoveable pro- 


perty of full age, inherited from a deceased Sister... ............c..scecceeeeeseees 


5. The District, and not Probate Courts, have jurisdiction of actions, to 
annul judgments of partition, on the ground of fraud and collusion, and 


I I iacis siccicticens Nicccesnionecntniad Clark vs. Christine et al., 


6. The district judge has jurisdiction for the appointment of notaries 
and other persons to take inventories, &c. of successions, where the parish 
or probate judge is disqualified from interest, or other causes, from acting. 

Slate vs. Judge Buchanan, 


JURY. 


1. Where the conclusions of the jury rest on matters of fact, and the 
testimony is not so opposed to the verdict as to require a change, the judg- 


ment thereon will be affirined............... Wallace etc. vs. Beauchamp et al., 


2, When the evidence leaves it doubtful, whether the parties understood 
each other as to the transfer of a certain account, charging the defendant’s 
firm with it, the jury is the proper tribunal to decide upon the whole 


Es roic ci sce eae lOO elena eR GRE NS e eee Ranier es Raine eoreewiae Saeaweseste «40. 
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3. Where it appears by the verdict of the jury, on examination of the 
evidence, that substantial justice has been done, judgment will not be dis- 


tuirbetly<.cccccwsices Soeur eet EPEC OPE EEE sevseeeeLlam vs. Morgan ef ux., 


4. The verdict of the jury, rendered on doubtful evidence, and the effect 
of presumptions arising from circumstances in a case, will not be disturbed. 
Williams, etc. vs. Warfield, 


5. Where it appears, that the verdict of the jury-is not based on any 
assignable cause of action, or supported by any testimony found in the re- 
cord, it will be set aside................... aisevaveues wee... Gill, etc. vs. Reneau, 


6. Either party has the right to pray for a jury at any time before the 
cause is set for trial; and this right cannot be denied, even when it is clear 


it is intended for delay............scseeseseeeeeeeeL0eynolds’s Curator vs. Mahle, 


7. A challenge to the array, on the ground that the jurors were irregu- 
larly drawn, will be disregarded, and the trial proceeded in, when it does 
not appear there was any maf/erial irregularity in drawing them. 

Pratt vs. Grappe, 


8. The mere fact that the clerk, while writing down the list, requested 
the sheriff to draw the names of the jurors from the box, does not vitiate 


the array so as to set aside the panel..... PRESET ducakeseddesucdcccacceausscacdevesadd 


9. The jury are to be guided by the evidence before them, but cannot 
inquire into the correctness of the judge, in rejecting or admitting particu- 


JAP CVIEGON COs. 5.0 ascscecesacsevaccscecscucccteccocumaneeeecscecass<eaCRGiar Wiha! CHOMEMNE 


LAND. 


1. Land situated and lying below high water mark, is not susceptible of 


Private COCR a. ns ocicqenrsiinsedsostoatanmannaeeds Milne vs. Girodeau, 


2. So, the plaintiff in a petitory action, who sues to recover land, lying 
below high water mark, and forming part of the bed of the lake, cannot 


LOCOVEE AS: OWNER IV Tis OPH FIO IG ico 2s ss dows R ecckaewcncennducveeucasescesusns 


3. The act of congress, passed in 1932, allowing front proprietors a pre- 
ference in becoming the purchasers of back concessions of land, gives to 
the front owner, from the time of its passage, an inchoate right, which will 
enable him to maintain an action for damages, for waste committed on the 


land, before entry and purchase by him..............0006.Lerrill vs. Chambers, 


LAWS. 


1. All laws before they become obligatory mus/ be known, and be promul- 


gated by the Governor..................<Cheyron’s Heirs vs. Attorney General, 
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2. So, a law which is promulgated by the Secretary of State, in por. 


ance of a resolution of the two branches of the legislature, which never 
received the approbation of the Governor is not obligatory............ssseeeees ib. 


3. It isa sound principle of construction never to consider laws as ap- 
plying to cases which arose previous to their passage, unless the legislature 
declared such to be their intention.................4 State vs. Judge Bermudez, 352 


4. The legislature has no right, perhaps, to add to the obligations or 
responsibilities which flow from a contract at the time it is made, or to 
abridge any of the rights which it conferred............ .ccsececcceececeeeceeseees ib. 


5. So, acquired rights and existing contracts cannot be affected by subse- 
quent legislation; but in relation to remedies, forms of proceedings and 
limitation of actions, a different principle applies, and the legislature may 
I I ic wiscrcctcenicrctnsiseniinind smetiinininmienimntenen ib. 


6. The monition law of 1834 is a remedial statute, intended to prevent 
the mass of litigation growing out of alleged informalities and nullities of 
judicial sales, which gives to all purchasers at judicial sales, the right to 
invoke its provisions; and it applies as well to sales made before, as since 


rr i Salta ia iacoeAea Cate ‘imines ib. 


7, When there is no evidence in the record, of the laws of the State, 
where the transaction or contract in question was made, it will be decided 
according to the laws of this State...............s000 Harris vs. Alinutt et al., 465 


8. Where the answers to facts and articles, touching the law of another 
State in relation to interest, show that there is a statute law on the subject, 
the statute itself must be produced...... Mason vs. Mason’s Widow and Heirs, 589 
9. In the absence of legal proof of a foreign law, the court will be go- 


ween Dy Che Tawe OF Chie Wiehe a sos sicesesccssesesiecsvisnscssensersoviersevensvaves ab. 


10. The object of the monition act of 1934, is merely to provoke an 
inquiry into the legality of the proceedings, which preceded or accompa- 
nied judicial sales; and the homologation of such sales has no other effect 
than to cure all nullities resulting from any informality in making the sale. 

Pannell’s Heirs vs. Overton, 555 


LITIGIOUS RIGHTS. 


1. The law recognizes the sale of litigious rights, and courts have no 
IN UR ONT oasis encscncssecivsasinnceenseat Seymour vs. Bourgeat et al., 123 


2. The sheriff's sale, under execution, of a judgment pending on a devolu- 
tive appeal, is not the sale of a litigious right, which is forbidden by law. 


The code, article 2622, speaks of conventional transfers and sales and not 


an adjudication by a public officer...............cceeseeeeeeeees Early vs. Black, 205 
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3. The article 2624, No. 2 of the Louisiana Code, authorizes the trans- 


fer of a litigious right from a debtor to his creditor, and it is excepted from 


the operation of article 2622...........csceseees POPP Te ER Rn Tee me sahagiece 


LEASE. 


1. The law does not require the lessors to demand payment of the rent 
on the very day it becomes due, in order to place the lessees in mord, so as 
to obtain a dissolution of the lease in case of non-payment of the rent. 
Hyde et al. vs. Palmer & Southmayd, 359 


2. So, it is not necessary that demand of the rent should be made by or 
in the name of all the members of a commercial firm, to whom the lease is 
given, It may be made by either of the members.............. er 


3. Where the owner of a tract of land gave permission to make a race 
course on it, saying to the plaintiffs “they might have the land ten years 
for nothing,” or “as long as they pleased ;” but it does not appear that the 
owner was to derive any benefit from the improvements put on it: Held, 
that there was no lease, and the heirs of the late owner are entitled to the 


possession under their inheritance................+ Paige, &c. vs. Scott’s Heirs, 490 


4. It is of the essence of the contract of lease that a rent, or an equiva- 
lent, should be stated....... sees Wiekasead vaca ticuevevesccerutes gacuddsveccacusqauans Gem 


LOTTERY. 


1. The church wardens of the Catholic congregation of St. Francis were 
authorized to raise the sum of twenty thousand dollars by lottery, and to 
draw as many as three classes, with the right to sell their privileges, which 
they did, to a third person, whoalso sold his rights and privileges to F., who 
drew as many as 20 classes: Held, that there was no privity between 
the church wardens and F., and they were not liable for the payment of the 
prizes drawn under his management....... Walton vs. Catholic Congregation, 493 


MANDAMUS. 


1. A mandamus will not lie to the District Court, commanding him to 
take jurisdiction, and try a cause which he has sent to the Probate Court 
on a plea to his jurisdiction..........cceseeeeeeees ...-- Slate vs. Judge Morgan, 118 


MARITAL PORTION. 


1. Where the widow receives her share of the community property, and 
a sum of money in lieu of dower, and the disproportion between these sums 


and the amount to be divided among three children, does not authorize the 
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court to say she is in necessitous circumstances, she will not be allowed a 
marital portion........ Sbeieisisigae seeelevineeth Mason vs. Mason’s Widow and Heirs, 


MINORS. 


1. Emancipated minors are not exempted from arrest for debts legally 
contracted by them after their emancipation, 
Merchants’ Insurance Company vs. Barroso, 


2. Where the testimony leaves the question of minority doubtful, and 


justice requires it, the case will be remanded....................06 doen ‘ 


MONITION LAW.—s FE Laws. 


MORTGAGE. 


1. Where the vendors of a steam-boat take a bill of exchange for the 
price, reserving their privilege and mortgage on the boat to secure payment, 
and the bill is not paid, through the neglect of the holders in not using due 
diligence, the mortgage, which is but an accessory to the debt, is extin- 
I Me ivisssiccnvesnavesnvmseicnmenes Fulton Company vs. Wright et al., 


MUNICIPAL LAW. 


1. According to the terms of the compromise between the city of New- 
Orleans, the front proprietors, and private claimants of the batture, dated 
the 20th September, 1820, the entire batture and open space between New 
Levee-street and the river, in front of faubourg St. Mary, is dedicated to 
public uses, and those to which it is naturally destined as a part of the port 
of New-Orleans...... ...............Municipalily No. 1 vs. Municipality No. 2, 

2. The administration of this public place, andthe batture on it, is confi- 
ded exclusively to the Second Municipality, whose duty it is to administer 
it in such a manner as to promote the important purpose for which it was 
dedicated, and not to impede any right to the use of it to the citizens gene- 


3. The right to take earth and sand from this batture is not a corporate 
right, but one common to every inhabitant of the city. The use of this 
right is to be so regulated, as not to defeat other great objects of the dedi- 
cation, as well as to protect all the citizens in an equal enjoyment of it...... 

4, A perpetual injunction will not be granted by the court in a case 
where it is not demanded ; and where the right to be secured is not a cor- 
porate one, but common to every inhabitant..............cccsseeceesee cesses oeenes 

5. Nor will an injunction be maintained when the purpose of the suit is 


to restrain the action of the city council, when the right claimed is indefi- 


589 


All 


386 


49 


ib. 


ib. 
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nite, and when such injunction might tend to limit a legitimate exercise of 


authority vested in the council. Municipality No. 1 vs. Municipalily No. 2, 49 


NEW TRIAL. 


1. Where a party is surprised for want of a knowledge of his adversary’s 
title, which, if disclosed, he could have defeated, he should show this by 
affidavit, as grounds for a new trial......@ravier’s Curator vs. Rapp, f. w.c., 162 


2. When a case turns mainly on questions of fact, and the court is unable 
to pronounce finally on some one of the pleas, it will be remanded for a new 
iscsi pentium eaeicnniakinnincemn aaa Varion vs. Bell, 384 


3. The disappointment of a party in being deprived of the testimony he 
wanted, by the misconduct of a witness at the trial, presents good ground 
for a new trial......... aeues xevecaeacivaw eens PEC EERE .. ... Leckie vs. Crain et al., 432 


4, In this case the evidence being insufficient to decide on the merits, it 
was remanded for a new trial........... duealadasscconeecsaas Hood vs. M‘Corkle, 573 


NOTARIES. 


1. A charge of a round sum in a notary’s account, for “inventory, 
copies, &c.,” is illegal, and contrary to the tariff, even in succession matters, 


and should be disallowed........... Robowam’s Heirs vs. Robouam’s Executor, 73 


2. The legislature cannot vest the power of suspending notaries in office, 
for mal-practices in this court, because it would then be exercising original 
jurisdiction, when the constitution expressly says its jurisdiction shall be 


Rp pellater OWhy sso. cesicnvececastsincvecezevcewavidecdovasececacsucgadecanaccadsadugendes wow SO 
PARTIES TO ACTIONS.—seeE action. 


PARTNERSHIP. 


1. A partnership may sue on a contract for the sale and delivery of 
slaves, made by one of the partners, to the firm of which he is a member. 
Forstall & Co. vs. Blanchard etal. 1 


2. Where the petition charges the defendants as a firm, and it appears 
the transaction was a commercial one, they will be considered as liable in 
solido, and judgment rendered accordingly, without any express prayer to 


that effectiic.s.cccces cabal Las easaaeay exe ata ee Chapman vs. Early et al., 230 


3. When only one partner of a firm joins issue and appeals, this court 
cannot inquire whether the other one was legally cited or not, or whether a 


curator ad hoc ought to have been appointed to defend him.............ceeceee Ube 
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4. Creditors of a firm are entitled to be paid by preference out of the 


partnership effects, over creditors of an individual partner of the firm. 
Gardiner et al. vs. Smith, 


PAYMENT. 


1. When two debts are not equally due and payable, the debtor is pre- 
sumed to have the greatest interest to discharge that which is already due 
and payable, and for which he is liable to an immediate suit, in preference 
to one not due; and the creditor is bound to impute payment to that one, 
when nothing is said...............ccceeseeee Forstall & Co. vs. Blanchard et al., 


2. So, a debtor is presumed to have a greater interest in discharging a 
mortgage than a chirographery debt, when both are equally due and paya- 


ble; and imputation of payment must be made accordingly............00s000e m, 


PRACTICE 


1. Where the petition is addressed to the District Court for the particular 
district in which suit is brought, it is sufficient, without naming it to be in 
the State of Louisiana...... ee beeper eats sereeeaie es Lallande vs. Terrill, 


2. The Code of Practice does not require the defendant’s name and sur- 


name, to appear at full length in the citation............ eileen valecsuesecwess sesso 


3. Amendments offering to set forth the true name of the defendant, 


when it is mistaken in the petition, ought to be permitted instanter.oe...... 


4, Appearance, and filing exceptions by way of answer, are matters of 
right at any time before trial, on the tacit issue arising out of the judgment 
I iiicntiniesccaniomaionnns ai esie we lasu Stain su siiois naiato oie soi sia Nateisaiow eiieisians oiseisels 

5. The defendant being sued on his note, denied his signature, and proof 
was made of it. Onthe trial he moved the court to instruct the jury, that 
as no evidence of title to the note was given, the plaintiff could not recover : 
Held, that he was prohibited from every other means of defence, after 
having formally denied his signature...............0000..008 Cochran vs. Perry, 

6. If the counsel for either party requests the court, when the evidence 
closes, and before the jury retires, to charge them in a particular way, and 
it refuses, a bill of exceptions may be tendered to such refusal, even after 
the jury returns with their verdict.................. State vs. Judge Buchanan 

7. It is sufficient if the judge refuses to charge the jury as required by a 
party, that the exception be taken when the charge is made. It may be 
drawn up, and submitted to the court, within a reasonable time thereafter, 
mel Rete thee jarlguneet te mined... visisesiics sisisesisccseersviverecsstesvivencsoon 

8. Where goods were attached in the hands of a certain mercantile firm, 
which are claimed by an intervening creditor, who alleges they are in the 


AGE 


370 


ib. 


ib, 


ib. 
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ib. 
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possession of a different firm, he cannot offer evidence to show the goods 
actually attached are his, when the two houses are distinct, because the 
proof must conform to the allegation............ Pritchard vs. M‘Kinstry et al. 


9. In an action for the value of stolen goods, it should be fixed at their 
current selling price, and not the original cost of the goods. 


224 


Patterson vs. Behan et al., 227 


10. Where the petition alleges the defendants are trading under a firm, 
and it appears the transaction was a commercial one, they will be considered 
as liable in solido, and judgment given accordingly, without any express alle- 
gation or prayer for a judgment in solido............ Chapman vs. Early et al., 

11. The petition must contain the name and surname of the plaintiff: it 
is insufficient to give only the initials of the christian name. 

Lee & Hardy vs. Rice et al., 


12. Where a judgment by default was taken on the second day of the 
term, and on the fourth thereafter, being the last, the defendant filed his an- 
swer setting the default aside: Held, that the plaintiff was entitled to have 
the cause set for trial the same day............+ MP errere Winchester vs. Rightor, 


13. Where the petition, claiming certain lots of ground, is silent on the 
subject of the defendant’s buildings being a nuisance, the plaintiff cannot 
demand its abatement, and the removal of the buildings. 


230 


254 


255 


Milne vs. Girodeau, 324 


14. Where the wife is a party plaintiff, and fails to produce the necessary 
proof of the authorization by her husband to sue, the court, when justice 
requires it, will remand the case for further proceedings. 

Keys et al. vs. Nettles, 


15. The plea of payment admits the debt once existed, but has been paid ; 
and unless the defendant proves payment, it will be considered as still exist- 
ing, and the plaintiff will have judgment...... qecsdaasecsuce Jones vs. Bishop, 


16. Where the defendant pleads the general issue and payment, the pleas 


are contradictory and the latter will prevail............ tasvadcadadaadacescdducseas 


17. If it appears from the record that the proceedings in a suit are alto- 
gether defective from the commencement, the petition will be dismissed. 
Gill, &c. vs. Reneau, 


18. If the answers of the plaintiffs to certain interrogatories of the de- 
fendants, on the order of court, were not called for by the interrogatories, 
they may be disregarded by the jury under instructions from the court. 

Bailey, &c. vs. Hickman, 


19. It was held, in a case where a supplemental petition of the heirs &c. 
of a deceased plaintiff was presented, after issue joined, that it was in the 
83 VOL. XII. 
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ab. 
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nature of a revival of the suit, rather than an amendment, and must be 


notified to the defendant by service of the new petition and citation. 
Babcock, &c. vs. Williams, 428 


20. But where a co-plaintiff died after issue joined, and an order was 
made contradictorily with the defendant to revive the suit in the name of 
the heirs, etc. of the deceased plaintiff: Held, that no service of amended 
petition or citation was necessary ; or even judgment by default, in order to 
EE I ist siectninrrincdiainiitciircnienbacinnitee® daiitins ab. 


21. Where a decision on a point of practice is known and made public, 
no delay will be allowed the party to avail himself of it at the trial of the 
BIRD e eeiccisioacic Cn eaesUa Sabai w ane ean ee OR aah eee OS Cuny vs. Robert et al., 474 


22. Where the petition alleged “that at the proper time, due and legal 
demand was made of payment of the note at the proper place and payment 
refused”—the note being annexed to the petition as part of it, it was deemed 
a sufficient allegation to let in proof of demand. 

Laferricre vs. Bynum et at., 587 

23. It is sufficient to allege “that due and lawful demand of payment 
was made without effect,” with the note and protest annexed and made part 
of the petition, to let in proof of demand................0. Laferriére vs. Wells, 588 


24. Where an intervening party admits in his petition or answer, the mate- 

rial facts alleged by the adverse party, he will not be allowed to amend and 

deny the facts admitted, so as to put the adverse party to the proof of them. 
Mason vs. Mason’s Widow and Heirs, 589 


PRESCRIPTION. 


1. In the case of Guillet vs. Erwin, 7 Louisiana Reports, 580, if it had 
been urged that prescription would have been interrupted by the appoint- 
ment of a curator ad hoc to the defendant, the plea of prescription in that 


case might probably have been supported..,........... George vs. Fits Gerald, 604 


2. If, after prescription has run, the maker of a note in a letter to the 
holder, acknowledges the existence of the debt, but says a prolongation of 
the time of payment had been allowed him, it will take the case out of pre- 
i incense tiicicennencieide atanciiidaimsaiied Shiff vs. Hertzogg, 455 


3. Prescription is interrupted when the possessor is cited on account of 
the property or the possession; and the same rule applies to the prescrip- 
tion liberandi causa. It is interrupted although the tribunal be without 
I wiiiiisciiciricssn cies: tiesiinvcacocnenesieiannaanbenaee White vs. MQuillan, 530 


4, The citation of a debtor, by service of the citation, together with a 
copy of the petition, although it may appear that the copy was not duly 
certified by the clerk, is a sufficient judicial demand to interrupt prescription. 2b. 
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PRISON LIMITS. 


1. Where the prison limits are established by the police jury, and after- 
wards a portion of the parish is added to another by law, including a 
part of the prison limits: Held, that this change did not restrict the limits 
or abrogate the ordinance fixing them, and that a debtor in the limits was 
entitled to the same boundary........ eauenendsye eeusaneae Olden vs. Alexander, 156 


PRIVILEGE. 


1. The recording of the adjudication of work to be done on levees and 
roads, creates a privilege for the price of the work, on the land, which fol- 
lows it into whosesoever hands it may come; but the third possessor is 
entitled to full notice of the proceedings against the property, that he may 
retain it, by paying off the incumbrance............De Verbois vs. Navy et al., 248 


2. Freighters, or shippers, have a privilege on the vessel for the amount 
of damages occasioned the goods, by the failure to deliver them, through 
the default of the captain............. Stinson et al. vs. Schooner Pennsylvania, 332 


PUBLIC WORKS. 


1. The act of the 8th of February, 1831, section 5, requires the procés ver- 
bal of adjudications of work to be done to levees, roads, &c., to be recorded 
by the parish judge, which shall operate as a lien on the Jand over which 
the levee or road is made, and, in case of non-payment by the owner, an 
order of seizure and sale shall be granted by the parish judge, whatever 
may be the amount due, &c.; but the parish judge has no jurisdiction of 
an ordinary suit for the payment of a privileged claim of this kind over 
three hundred dollars..............08..00 eiteniecrdane De Verbois vs. Navy et al., 247 


2. The recording of the adjudication of work to be done on levees and 
roads, creates a privilege for the price on the land, into whatever hands it 
may come ; but the third possessor is entitled to full notice of the proceed- 
ings against the land, that he may have an opportunity to retain it by pay- 


ing OM Che InCURNRTNO Oca. .c0ensesece-nsaserisssccatensssasmesentreeenammestecieaas 1b. 


RECONVENTION. 


1. The demand of the plaintiff, and the plea in reconvention, should be 
determined by one and the same judgment; so, where the plaintiff dies 
after a reconventional demand is put in by the defendant, the case will not 
be transferred on that account to the Probate Court, but may be acted upon, 
partly as compensation in reducing the plaintiff’s claim, and partly as a 
judgment in reconventions..............08. nininieenbasewiie eeavses Bailey vs. Smith, 506 
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REDHIBITION. 


1. Drunkenness in a slave is a vice of character, which, under the provi- 
sions of the Louisiana Code, is not redhibitory, so as to give rise to the 
I a vciciisvicisicdnestnicuvinnisacinnusiisaiiite Behan et al. vs. Faures, 211 





2. So, viciousness and madness, resulting as a consequence from drunk- 
enness, in a slave, will not sustain the redhibitory action..............0..00:.006 0D. 

3. According to the provisions of the act of 2nd January, 1834, redhibi- 
tory, bodily or mental vices and maladies, which discover themselves within 
fifteen days after the sale of slaves recently brought into the state, are pre- 
sumed to have existed on the day of sale, and give rise to the redhibitory 
i istsicnnsnitsnianwtsimicninianniincnnmnninienianiicnsiiamuncitia Mulhollan vs. Huie, 241 





4. So, where a slave was taken sick within twelve days after the sale, and 
died, and the proof rather tended to show that the disease existed before or 
at the sale: Held, that the seller is bound to restore the price to the buyer.. ib. 


SALARY. 


1. Where a person is employed by the year, he cannot quit the service 
of his employer, without forfeiting his salary; nor can he be dismissed ad 
libitum, and thereby deprived of it. 

Beckman vs. New-Orleans Cotton Press Company, 67 

2. So, where the plaintiff was employed by the year, at a fixed salary, to 
superintend the defendant’s cotton press, and, after his year had com- 
menced, he was dismissed, because he refused to submit to a diminution of 
his salary: Held, that he was entitled to recover the amount of it for the 
CE i tiiinscasiniinnvcrmcivemnnin enna sonlowesivewensceneetus savesesipecere ab. 


1. A sale of slaves, the consideration of which is a sum acknowledged at 
the time, to be owing by the vendors to the vendees, and stipulated to be 
paid on a particular day, and, on failure, the sale to become absolute, other- 
wise it is null and void: Held, that this is a valid sale, and becomes abso- 
lute on the failure of the vendors to pay the sum due the vendees, on the 
day stipulated..........c.cccscsessesseseceeeees Forstall & Co. vs. Blanchard et al., 1 


2. The purchaser at probate sale cannot retain the amount of his notes, 
in discharge of a legacy from the decedent to his minor children, on the 
ground that he is entitled to receive it for them, and has the usufruct during 
his marriage with their mother. His debt to the estate is personal, and his 
claim to the legacy in autre droit.................Gorton vs. Gorton’s Executor, 476 


3. In a sale of a tract of land, described in the instrument of writing as 
having certain boundaries, but making express reference to a plat of survey, 
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“being four quarter sections, as surveyed by M. L.,” the reference to the 
plat of survey must contro] the vague and indefinite description of the 
boundaries in other clauses of the contract................ Millikin vs. Minnis, 


SEQUESTRATION. 


1. Where the defendant was sued to deliver the possession of a gang of 
slaves, and they are sequestered, he will not be allowed to select a portion 
and bond them, leaving the rest in the hands of the officer. 

Taylor vs. Penrose et al., 


2. The defendant should be permitted to offer evidence of the allegations 
upon which he grounds his motion to set aside an order of sequestration ; 
especially when the facts offered to be disproved formed an inducement for 
granting the Order...w....ccecsscecceees aaoneenes «Van Winckle vs. Flecheauzx, 


SERVITUDE. 


1. Where two estates are situated adjacent to each other, the one below 
owes to the other a natural servitude, to receive the waters which run natu- 
rally from it, provided the industry of man has not been used to create that 
RONVICU Oss cle éserencwdisdeidacacce aceaueas Wbas Hm aiindwaswets eeeeee Martin vs. Jet, 


2. The owner of the superior estate cannot make on his own land any 
works which would change the natural passage of the water upon the one 
below owing the servitude, by collecting it upon a single point, and giving 
it thereby a more rapid’ current, Ole. .<i.isccccsewcusacscedeciccaccsdasanewccdascaes , 


3. But the owner of the superior estate may, nevertheless, make any 
work useful and necessary to agriculture, as furrows in a field, or even 
ditches; not for the purpose of making the water flow upon the adjacent 
land, but for the purpose of improving and cultivating his land, and making 
it more healthy. He is not, however, to ameliorate his own land to the 
Senay OF TAG WE renin essiicccriimmiccnmummmmmanions acanavedsneneee 


SHERIFF. 


1. The sheriff cannot be compelled to amend his return. So the court, 
will not require him on a rule, to show cause tu amend, and state at whose 
instance he served certain notices of judgment. 

Gravier’s Curator vs. Carraby’s Executor, 


SLAVES. 


1. In this case it is decided, that none of the slaves mentioned in the 
will of the late Julien Poydras, have the right to be emancipated, until 
twenty-five years afler the sale of his estate, even if they have attained 
their sixtieth year; and that no slave having arrived at this age can claim 
his stipend of twenty-five dollars per annum, and exemption from labor, 
until he be emancipated............... Poulard, c. p., et al. vs. Delamare et al., 
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SURETIES IN BAIL BONDS—seeE Bait. 
SURETY. 


1. The surety in an injunction bond, is a competent surety in the appeal 
bond in the same suit, unless he has been condemned by the judgment 
appealed from, as a party under the act of 1831....Leeds vs. Yeatman et al., 383 


2. When the surety in an injunction, is not before the court onan appeal, 
no judgment for interest or damages, can be pronounced against him on dis- 
solving the injuNction............sesseseeceees .«..... Spurlock vs. Hunter’s Heirs, 564 


TITLE. 


1. Where the expressions in the title convey three arpents front, with the 
depth of eighty, the purchaser cannot claim by diverging lines to the rear, 
under the pretext that he purchased the residue of a plantation, and thereby 
obtain more than a superfices of two hundred and forty arpents in the form 
of a parallelogram............... pistons aise pecaienwentcuslenesate .Borgeat vs. Borgeat, 139 


2. The titles of the parties, and not the manner of putting in possession, 
or the acquiescence of one in the possession of the other, for a time will 
control, when the pretensions set up under the possession, are wholly incon- 
sistent with the written titles............... peeks sinvovavcdess Millikin vs. Minnis, 539 


VENDOR AND VENDEE. 


1. Ifa purchaser suffer suit and eviction, without calling the original par- 
ties, from whom he derived title, in warranty to defend, he cannot avail 
himself of the eviction to withhold payment of the original price ; espe- 
cially if it appears his vendor had the means of defending his title and pos- 
session ; or that the party evicting him had been enabled by the defendant's 
laches to perfect his title......... .. Mayer’s Heirs vs. Neruut’s Administrator, 30 

2. So, if a purchaser fails to avail himself of all the rights acquired by his 
purchase from his vendor, or those from whom he derives his title, it is his 
own fault and imputable to his own laches............0. peuiieetavesoenondcorsneneene ib. 

3. The vendor has the right to institute suit on each instalment of the 
price as it becomes due. The pendency of another suit for a different 
instalment, in the United States District Court, sitting in the state, will be 
MIO DAT IEG MNO MOTORS oncce dccccceesce~d occestececoes Hampton’s Heirs vs. Barrett, 159 

4. [f the vendor sells without title at the time of sale, but acquires it 


afterwards, it will accrue to the benefit of his vendee. 
Stokes vs. Shackleford et al., 170 


WARRANTY. 
1. The heir cannot claim against the warranty of his ancestor, but is 
estopped by it from asserting title, although the title never vested until after 


the ancestor’s death........ 
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2. The obligation of warranty descends to the heir of the vendor, and 


one of its first objects is the buyer’s peaceable possession of the thing sold. 
In this respect the obligation is indivisible, although in regard to damages 
consequent on eviction, each heir may only be bound for his verile share. 
Stokes vs. Shakleford et al. 170 
3. The warranty of the vendor does not extend to the payment of 
interest on the price of a slave, when eviction takes place, and when he is 
required to refund the price to his vendee. Conolly et al. vs. Bertrand, f. m. c., 313 


4. Where the purchaser of a tract of land sells, during the pendency of a 
suit, to evict him, without recourse in warranty, and divests himseif of all 
title before the final judgment of eviction, he is without interest, and cannot 
claim from his vendor a diminution of the price, which he contracted to 
WN cinkcianitibainidanenanins <idvcihainidouaaaan Spurlock vs. Hunter’s Heirs, 564 


WILL. 


1. Two wills made at different times may stand together in all the parts 
in which they are not inconsistent. But where they conflict, the provisions 


in the last one will prevail..............ccecesscee® Tournoir vs. Tournoir et al., 19 


2. The law declares all fidei commissa null, even those in favor of persons 
capable of receiving legueien by Will. ......+ccicccsececesescsscrencnersoeanessenteests ib. 


3. Where the testator requested and obtained the promise of another to 
convey a certain part of his estate, immediately after his death, to a third 
person as a legacy, this is not a substitution but a fidei commissum; i. e., @ 
trust in the good faith of the person interposed, that he will convey the 


property to the person designated.............scecceeeeeee Ch cccceccuseescnuseoseoses ab. 


4. The grandfather ofa legatee in a will, is a competent witness to attest 
endl me POF Bivins ccccnricviciccmmans Segur’s Heirs vs. Segur et al., 25 


5. Witnesses to a will, must possess the qualifications specified for testa- 
ments by public act, and for notarial acts in general, but it does not follow 
that they must be competent as judicial wiinesses in any controversy grow- 


fhe 08 OE © WIR iiss casierxciissstininnmnnninmennamnnnimaenta ib. 


6. The notary may make a memorandum of the dictations of the testa- 
tor, and write out the will from it ; and if it is all done in the presence of 
the witnesses, and without turning aside to other matters, it is sufficient to 
give: Validity tothe wills ccciccscccc.dedacsucessuacosschedoteccasvacaoensaenstcanaeates 2b. 

7. Where there were two wills, and in the first a legacy of five hundred 
dollars each, was given to two brothers, with a proviso, that if only one of 
the legatees survived the testator, he should have both legacies; and in the 
last will this proviso was omitted : Held, that it is left doubtful whether a 
double legacy was bequeathed or intended, and in case of doubt, the lesser 
quantity only will be taken as the amount of the legacies. 


1 
ww 


Robouam’s Heirs vs. Robouam’s Exccutor, 
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8. A nuncupative will, to be valid, must be dictated and written by the 


notary as dictated, in the presence of three witnesses residing in the place, 
etc., and then read to the testator, by the notary, in the presence of all the 
I chesicvasnsnsicnsscemiibiaiaiin -Langley’s Heirs vs. Langley’s Executors, 114 


9. So where one of the witnesses was not present when the will was dic- 
tated, but it was read to the testator by the notary in the presence of all 
the witnesses, and they all signed with the testator and notary : Held, that 
the will is null for want of the legal formalities.................cececeeeeee ee 


10. The declaration made by the notary in a will “ that it was written 
as dictated by the testator,” may as well precede the dispositions, as follow 
them at the close of the instrument. Either would be sufficient. 
Stafford vs. Stafford et al., 439 


11. It is sufficient for the validity of a will, that it is signed by another 
person for the testator in his presence, and that of the witnesses, if it is de- 
clared that the testator is unable to sign from any physical cause, as rheu- 
matism, debility by sickness, etc. The disability may be declared by the 
notary, without a declaration from the testator vase tb. 

12. The general provision of law is, that “ nuncupative wills under pri- 
vate signature,” must be attested by five witnesses residing in the place, or 
seven residing elsewhere ; but there is an exception in regard to this form 
of wills made in the country, that three witnesses residing in the place, or 
five elsewhere, will suffice ; provided, that in this case, a greater number 
cannot be had Baillo et al. vs. Innis’s Executors, 

13. It must be shown, that a greater number than three witnesses cannot 
be had; or if it appear that a greater number might have been had toa 
nuncupative will under private signature, made in the country, it will be 
anuulled for want of the requisite number of witnesses........... erereenren: 


WITNESS. 


1. The grandfather of a legatee is a competent witness to attest the will 
in which the legacy is contained..................Segur’s Heirs vs. Segur et al., 

2. Witnesses to a will are only required to possess the qualifications of 
witnesses to notarial acts generally. It does not follow that they must be 
competent as judicial witnesses in any controversy growing out of a will.... ab. 


3. The plaintiff's debtor is a competent witness in a suit between him and 
the defendant, who is sued on his promissory note, when it appears the wit- 
ness’s private account was contracted before the execution of the note sued 
on, even when the defendant is charged with it, by a transfer of the plain- 
tiff, made afterwards Wallace, etc., vs. Beauchamp et al., 
4, The absence of a witness from the court house, but who is in town, 
and not in a situation to testify at the time he is called, furnishes sufficient 
ground to postpone the trial until the next day, without any further show- 
ing by the party wanting his testimony..................Leckie vs. Crain et al., 432 
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